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INTRODUCTION 


This  Technical  Note  is  designed  to  provide  an  update  to  the  U.S. 
Department  of  the  Interior  Grazing  Decision  1936-1958,  compiled  by 
Dent  D.  Dalby,  1959,  Superintendant  of  Documents,  U.S.  Government 
Printing  Office. 

It  is  compiled  here  in  abstract  form  for  reference  purposes.  Decisions 
and  opinion  of  the  Department  are  available  and  copies  may  be  obtained 
from  the  Office  of  Hearings  and  Appeals  or  the  Office  of  the  Solicitor. 

Passage  of  the  Federal  Land  Policy  and  Management  Act  of  1976  (BLM 
Organic  Act) ,  amendment  and  modifications  of  the  Taylor  Grazing  Act  and 
the  Department  related  regulation  could  render  some  of  the  cases  cited 
as  not  applicable. 

The  index  follows  the  format  used  by  Mr.  Dalby  for  easy  reference  to 
pertinent  subjects  desired. 
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ABSTRACT  DIGEST 

1.1  GENERAL — Authority  of  the  Department 

Although  a  respondent  in  a  grazing  license  trespass  hearing  brought 
by  the  Bureau  of  Land  Management  has  the  right  to  be  represented 
and  aided  by  legal  counsel,  the  Department  has  no  duty  or  responsi- 
bility under  the  Constitution  or  the  Administrative  Procedure  Act 
to  provide  such  counsel  for  him.   Eldon  Brinkerhoff,  24  IBLA  324 
(Apr.  21,  1976).  83  I.D.  185. 

Prior  recognition  of  grazing  privileges  based  on  licensee's  erroneous 
statement  of  ownership  of  base  property  does  not  estop  the  Depart- 
ment from  canceling  the  privileges  when  it  becomes  aware  of  the  facts. 
Charles  Stewart,  26  IBLA  160  (Aug.  4,  1976). 

Where  by  final  judgment  a  court  has  determined  that  an  environmental 
impact  statement  must  be  filed  under  42  U.S. C.  §  4332  (1970)  according 
to  a  particular  schedule  for  the  grazing  lease  program  in  a  particular 
area,  such  an  approved  schedule  will  be  followed  by  the  Department. 
Sidney  Brooks,  et  al.,  22  IBLA  177  (Sept.  30,  1975) 

(  ~\  1.2  GENERAL — Authority  of  Subordinate  Officials 

'  J 

The  determination  of  the  carrying  capacity,  seasons  and  maximum 
annual  period  of  use  of  the  Federal  range  in  a  district  or  adminis- 
trative unit  is  committed  to  the  local  grazing  officials,  and  their 
findings  are  accepted  in  the  absence  either  of  evidence  that  the 
findings  were  improperly  determined  or  of  a  proper  showing  as  to  what 
the  correct  determination  should  have  been.   Harold  Babcock  et  al. , 
A-30301  (June  16,  1965). 

The  Bureau  of  Land  Management  has  the  right  and  the  duty  to  rate  the 
grazing  capacity  of  the  federal  range  and  to  issue  grazing  licenses  or 
permits  regardless  of  any  written  agreements  between  it  and  a  coope- 
rative state  grazing  district.  United  States  v.  John  K.  Johnson, 
8  IBLA  68  (Oct.  26,  1972), 

The  Bureau  of  Land  Management  has  the  right  and  the  duty  to  determine 
the  grazing  capacity  of  the  federal  range  and  to  issue  grazing 
licenses  or  permits  regardless  of  any  written  agreements  between 
the  Bureau  of  Land  Management  and  a  cooperative  state  grazing  district. 
Lloyd  Pewonka,  James  Caves  and  H.  R.  Sudbrack,  Roy  Kindle  and  Sons, 
8  IBLA  303  (Dec.  7,  1972). 
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The  determination  of  the  carrying  capacity,  seasons  and  maximum 
annual  period  of  use  of  the  federal  range  in  a  grazing  district  or 
administrative  unit  is  committed  to  the  local  Bureau  of  Land  Management 
officials,  and  their  findings  are  accepted  in  the  absence  either  of 
evidence  that  the  findings  were  improperly  determined  or  of  a  proper 
showing  as  to  what  the  correct  determination  should  have  been.  Alvie 
Holyoak  Estate  et  al. ,  9  IBLA  37  (Jan.  11,  1973). 

The  determination  of  the  carrying  capacity  of  the  federal  range  in  a 
grazing  district  is  committed  to  the  local  Bureau  of  Land  Management 
officials,  and  their  findings  are  accepted  in  the  absence  either  of 
evidence  that  the  findings  were  improperly  determined  or  of  a  proper 
showing  as  to  what  the  correct  determination  should  have  been;  however, 
where  a  reduction  in  licensed  use  is  imposed  which  is  greater  than 
what  the  evidence  supports,  the  reduction  in  licensed  use  will  be 
adjusted  upward  accordingly.   E.  L.  Cord,  9  IBLA  178  (Jan.  29, 
1973). 

It  is  proper  to  issue  nonrenewable  licenses  to  Class  1  permittees  for 
the  use  of  one  allotment  in  order  to  rest  the  permittee's  normal  allot- 
ment, which  has  been  subject  to  overgrazing;  such  a  shift,  however, 
must  be  on  a  one-to-one  basis  and  the  District  Manager  is  without 
authority  to  offer  "bonus"  AUM's  as  an  inducement  to  the  permittee. . . 
William  Allen,  17  IBLA  1  (Aug.  22,  1974) . 

Federal  range  agreements  between  private  parties  are  generally  construed 
as  contracts,  but  cannot  abrogate  the  sole  responsibility  of  the 
Bureau  of  Land  Management  in  establishing  grazing  capacity  or  the  season 
of  use  for  the  Federal  range.   Such  agreements  will  be  followed  where 
practicable,  if  the  division  is  in  substantial  conformity  with  the 
parties'  respective  grazing  permit  qualifications  and  if  the  agreement 
is  reduced  to  writing  and  approved  by  the  District  Manager.  43  CFR 
4111.3-2(c).   Boyd  L.  Marslng,  18  IBLA  197  (Dec.  30,  1974). 


1.3  GENERAL— Advisory  Boards 

A  determination  by  an  advisory  board  not  to  act  on  an  application 
regularly  presented  to  it  does  not  deprive  the  district  manager  of 
his  authority  to  act  upon  the  application.  Richard  McKay,  Eureka  Ranch 
Company.  2  IBLA  1  (Feb.  26,  1971). 

Where  a  proposed  line  dividing  an  area  into  spring/fall  and  summer  use 
areas  and  the  criterion  on  which  it  is  based  has  been  discussed  many 
times  before  an  advisory  board,  the  district  manager  may  use  that 
line  in  allocating  grazing  privileges  despite  the  fact  that  it  has  not 
been  set  out  in  an  advisory  board  recommendation.  Max  Tanner,  Cross  (X) 
Ranch,  Warren  Rasmussen,  Ross  Warburton,  Appellants,  Clarence  A.  Elquist 
Intervenor,  2  IBLA  183  (Apr-  22,  1971).  78  I.D.  134. 


A  District  Advisory  Board  must  meet  together  as  a  body  in  order  to 
make  recommendations  to  a  district  manager  on  an  application  to  trans- 
fer grazing  privileges;  a  mere  telephone  poll  of  the  members  in  lieu 
of  such  a  meeting  constitutes  reversible  error.   Erwin  A.  Swanson, 
Appellant  John  D.  Weber,  Herman  C.  Weber  d/b/a  Weber  Brothers,  Interve- 
ners, 10  IBLA  33  (Feb.  22,  1973). 

Where  a  grazing  licensee  has  had  full  opportunity  to  present  to  the 
Advisory  Board  her  protest  against  its  recommendation,  the  fact  that 
she  was  not  present  when  the  Bureau  of  Land  Management  representative 
discussed  the  case  with  the  Advisory  Board  is  not  a  fatal  defect  since 
the  pertinent  regulation  does  not  provide  for  an  adversary  proceeding 
before  the  Board.  Mrs.  Mildred  Carnahan,  10  IBLA  150  (Mar.  26,  1973). 

A  proposed  decision  of  a  District  Manager  which  includes  a  Notice  of 
Advisory  Board  Adverse  Recommendation  becomes  the  final  decision  of  the 
Department  of  the  Interior  on  a  grazing  license  application  if  no 
appeal  is  taken  in  the  time  permitted  by  Departmental  regulations. 
Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973)   80  I.D.  777. 


1.4  GENERAL— Validity  of  Regulations 

Under  the  Administrative  Procedure  Act,  if  a  licensee  has  made  a  timely 
and  sufficient  application  for  a  renewal  of  a  license  in  accordance 
with  agency  rules,  a  license  with  reference  to  an  activity  of  a 
continuing  nature  does  not  expire  until  the  application  has  been 
finally  determined  by  the  agency.   This  includes  applications  for 
grazing  licenses  and  permits  under  the  Taylor  Grazing  Act. 

In  accordance  with  regulation  43  CFR  4115.2-l(e) (9) (i) ,  where  the 
evidence  establishes  that  no  application  for  a  grazing  license  was 
filed  for  two  consecutive  years,  the  base  property  qualifications  for 
grazing  privileges  in  an  allotment  are  properly  found  to  be  lost. 
Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973) . 

On  appeal  from  review  of  an  initial  decision,  the  agency  has  all  the 
powers  which  it  would  have  in  making  the  initial  decision  except  as  it 
may  limit  the  issues  on  notice  or  by  rule.  5  U.S.C.  §  557(b)  (1970). 
This  Department  has  prescribed  the  rule  that  no  adjudication  of  grazing 
privileges  will  be  set  aside  on  appeal  if  it  appears  that  it  is 
reasonable  and  that  It  represents  substantial  compliance  with  the 
provisions  of  the  Federal  Range  Code,  43  CFR,  Part  4110.  43  CFR 
4.478(b).  Where  such  an  adjudication  fails  to  satisfy  regulatory 
criteria,  it  will  be  set  aside.   Boyd  L.  Marsing,  18  IBLA  197 
(Dec.  30,  1974). 
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Even  if  it  be  established  that  a  controlling  regulation  had  been 
violated  in  previous  cases,  such  violation  does  not  afford  a  valid 
predicate  for  further  violations  of  the  regulation.  Mary  Nan  Spear, 
25  IBLA  34  (May  5,  1976). 


1.5  GENERAL — Qualifications  of  Applicants 

Where  an  applicant  for  grazing  privileges  on  the  Federal  range  is 
found  not  entitled  to  Class  1  privileges  and  it  is  not  shown  whether 
the  capacity  of  the  range  will  permit  the  granting  of  Class  2  privi- 
leges, it  is  proper  not  to  direct  the  district  manager  to  continue 
a  grant  of  grazing  privileges  on  a  temporary  basis  pending  a  deter- 
mination by  him  as  to  whether  the  range  has  capacity  for  granting 
Class  2  privileges;  it  is  for  the  manager  to  determine  in  his  best 
judgment  whether  temporary  use  can  be  safely  granted  pending  a  defini- 
tive range  survey.   Sam  Aramberri,  A-29235  (Apr.  12,  1963). 

18  U.S.C.  §  431  (1970)  provides  that  a  Member  of  Congress  may  not  be 
a  party  to  any  "contract  or  agreement"  made  or  entered  into  in  behalf 
of  the  United  States  or  any  agency  thereof,  by  an  officer  or  person 
authorized  to  make  contracts  on  its  behalf.   The  granting  of  a  stock 
access  on  federal  grazing  land  is  a  "contract  or  agreement"  within 
the  meaning  of  those  terms  as  used  in  the  statute. 

The  provisions  of  18  U.S.  C.  §  431  (1970)  make  the  holding  of  a  stock 
access  on  federal  grazing  land  by  a  Member  of  Congress  unlawful  and 
void.   Joseph  T.  Kurkowski,  15  IBLA  13  (Feb.  28,  1974). 

A  decision  on  denying  an  application  for  100  percent  nonuse  of  grazing 
privileges  and  requiring  applicants  to  initiate  substantial  active  use 
within  two  years  or  suffer  revocation  of  their  base  property  qualifica- 
tions will  be  affirmed  where  the  applicant  is  not  engaged  in  the 
livestock  business,  has  not  used  his  grazing  privileges  for  many  years, 
and  where  nonuse  is  not  necessary  for  range  conservation,  animal  health, 
or  other  justifiable  cause.  Floyd  and  Corwin  Silva,  20  IBLA  237 
(May  15,  1975). 


2.   ADJUDICATION 

When  it  is  necessary  to  reduce  grazing  privileges  under  section  161.6(f) 
of  the  Federal  Range  Code,  Class  2  licenses  and  permits,  properly 
issued,  stand  on  equal  footing  with  Class  1  licenses  and  permits. 
Interpretation  of  43  CFR  161.6(f)  Reduction  of  Grazing  Privileges  to 
Reach  Carrying  Capacity  of  an  Area  or  Unit,  M-36550  (Jan.  jt    1959). 
(Memorandum  from  Regional  Solicitor,  Portland,  Oregon,  to  Oregon 
State  Supervisor,  Bureau  of  Land  Management.) 
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Land  which  has  been  recognized  as  Class  1  base  supporting  the  issuance 

of  a  10-year  permit  will  not,  on  redetermination,  be  held  to  lack 

priority  in  the  absence  of  clear  and  convincing  evidence  to  that 
effect. 

Where,  on  reexamination  of  grazing  privileges,  the  priority  of  a  portion 
of  the  private  lands  controlled  and  used  by  a  livestock  operator  is  not 
questioned  because  such  land  was  listed  in  applications  for  grazing 
privileges  filed  before  June  28,  1938,  was  recognized  as  Class  1  base 
supporting  the  issuance  of  a  term  permit,  and  is  still  used  as  base, 
then  the  priority  of  all  of  the  tracts  of  private  land  so  controlled 
and  used  should  be  determined  in  accordance  with  the  same  criteria. 
Sidney  W.  Hicholes,  A-27918  (Aug.  7,  1959). 

Where  the  amount  of  grazing  privileges  attached  to  base  property  has 
never  been  determined  and  where  a  part  of  that  property  is  later  sold, 
it  is  proper  to  determine  first,  the  amount  of  grazing  privileges  to^  ■;: " 
which  the  entire  property  was  entitled  and,  then,  the  amount  of  such 
privileges  transferred  as  the  result  of  the  sale.   Glen  L.  and  Harold 
C.  Hutchinson  et  al. ,  A-27786  (Aug.  31,  1959) 

An  appeal  from  a  decision  reducing  grazing  privileges  charging  that  such 
privileges  were  improperly  allotted  because  some  allottees  misrepre- 
sented their  base  qualification  to  the  Bureau  does  not  entitle  the 
(   >  appellant  to  the  benefits  of  a  read judication  of  the  base  qualification 

of  the  allottees  when  the  facts  relied  upon  to  sustain  the  charge  of 
misrepresentation  have  been  a  matter  of  record  since  the  inception  of 
the  Taylor  Grazing  Act  program  and  available  for  the  inspection  of 
interested  persons  and  the  appellants  have  made  no  attempt  to  receive 
permission  as  provided  in  the  pertinent  regulation  to  inspect  the  records. 
Foster  L.  Mills  et  al,  A-29330  (Jan.  14,  1963), 

The  failure  of  a  range  manager  to  comply  with  the  Departmental  regulation 
which  requires  him  to  notify  an  owner  of  base  property  of  an  adjudica- 
tion and  allocation  of  range  privileges  by  registered  mail,  allowing  a 
right  of  protest,  and,  upon  issuance  of  a  final  decision  after  protest, 
allowing  a  right  of  appeal,  does  not  nullify  an  adjudication  and  allot- 
ment otherwise  proper  if,  in  fact,  the  owner  does  protest  and  appeal  as 
though  the  proper  notice  had  been  given.   Newell  A.  Johnson  et  al. , 
A-29301  (July  19,  1963).  70  I.D.  369. 

The  failure  of  a  range  manager  to  comply  with  the  Departmental  regulation 
which  requires  him  to  notify  an  owner  of  base  property  of  an  adjudica- 
tion and  allocation  of  range  privileges "by  registered  mail,  allowing 
a  right  of  protest,  and,  upon  issuance  of  a  final  decision  after  protest, 
allowing  a  right  of  appeal,  does  not  nullify  an  adjudication  otherwise 
proper  if,  in  fact,  the  owner  does  protest  and  appeal  as  though  the 
proper  notice  had  been  given. 
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When  an  allotment  is  simply  designated  by  name  in  a  10-year  grazing  permit 
and  later  a  specific  description  of  the  area  covered  by  the  allotment 
is  issued  which  reduces  the  area  formerly  grazed  by  the  permittee 
prior  to  the  issuance  of  the  permit,  the  issuance  of  the  description 
does  not  constitute  a  reduction  of  the  permit  where  the  evidence  shows 
that  the  designation  in  the  permit  was  intended  to  refer  to  the  area 
later  described  and  not  the  larger  area  formerly  grazed  by  the  permittee. 
John  E.  Aagard  Trust,  A-29308  (July  19,  1963). 

Where  after  an  appeal  to  the  Secretary  involving  questions  as  to  the 
extent  and  apportionment  of  grazing  privileges  within  a  unit  in  a  grazing 
district,  a  written  agreement  purporting  to  resolve  such  questions  is 
made  by  the  range  users  and  concurred  in  by  the  Bureau  of  Land  Management, 
which  recommends  its  approval,  and  it  appears  that  the  agreement  is  fair 
and  in  substantial  compliance  with  the  Federal  Range  Code  for  Grazing 
Districts,  the  agreement  will  be  approved  and  the  case  will  be  remanded 
to  the  Bureau  for  adjudication  and  administration  of  the  range  in 
accordance  with  the  agreement.   Orlo  G.  Bailey,  et  al.,  A-29671  (Nov. 
23,  1964). 

Where  a  grazing  allotment  has  been  accepted  without  appeal  or  protest 
for  17  years,  an  allottee  is  precluded  from  seeking  a  reapportionment 
of  a  unit  of  the  Federal  range  upon  an  allegation  that  the  range  has 
never  been  equitably  apportioned.   Fred  E .  Buckingham  et  al . ,  A-30295, 
A-30296  (July  12,  1965).   72  I.D.  274. 

The  Director  on  appeal  to  his  office  from  a  Hearing  Examiner's  decision 
may  recompute  the  carrying  capacity  of  the  Federal  range  based  on  sub- 
stantive evidence  contained  in  the  record  when  it  is  shown  that  a 
recomputation  is  necessary  for  conservation  and  preservation  of  the 
range.  The  adoption  of  a  forage  acre  requirement  to  coordinate  the 
computation  of  grazing  capacity  with  an  adjoining  grazing  unit  custo- 
marily grazed  in  conjunction  with  the  unit  in  question  is  compatible 
with  standard  Bureau  practice.   William  D.  Cornia  et  al.,  Wyoming 
4-63-1,  etc.,  Utah  1-63-1,  etc.  (Aug.  25,  1965) 

When  an  issue  as  to  the  refusal  to  grant  or  the  granting  of  grazing 
privileges  has  become  moot  because  the  grazing  season  has  expired,  the 
issue  need  not  be  resolved  on  appeal;  however,  if  the  issue  bears  upon 
future  awards  of  grazing  privileges  and  may  be  continuing,  it  will  be 
resolved  to  the  extent  of  its  effect  on  future  awards  of  privileges, 
although  past  awards  cannot  be  changed. 

When  allotment  boundaries  have  been  established  by  district  manager's 
decisions  which  have  not  been  contested  by  a  range  user  until  after 
circumstances  have  changed  which  threaten  a  reduction  of  the  available 
Federal  range  in  the  allotment,  the  user  has  no  right  to  challenge  the 
initial  designation  of  the  allotment,  or  to  demand  a  change  in  the  allot 
ment  boundaries;  however,  the  Bureau  of  Land  Management  retains  discre- 
J  tionary  authority  over  the  management  of  the  range,  including  authority 


to  reallocate  the  allotment  boundaries  but  will  not  disturb  existing 
boundaries  unless  there  are  extraordinary  reasons  for  doing  so 
which  outweigh  the  desirability  of  stabilizing  range  boundaries. 
W.  Dalton  LaRue,  Sr. ,  and  Juanita  S.  LaRue,  A-30391  (Mar.  16,  1966) 

A  formal  adjudication  of  grazing  rights  is  not  a  prerequisite  to  the 
designation  of  allotments  of  the  Federal  range.   Redd  Ranches,  A-30560 
(July  27,  1966) 

The  applicability  of  regulation  43  CFR  4115.2-l(e) (13) (i)  precluding  the 
right  of  a  licencee  or  other  user  of  the  range  to  demand  a  readjudica- 
tion  of  grazing  privileges  after  they  have  been  held  for  a  period 
of  three  years,  is  not  limited  to  those  situations  where  a  complete 
allocation  of  the  range  in  a  unit  has  been  made  based  on  a  formal 
range  survey,  but  is  also  applicable  where  adjudications  of  licenses 
within  the  unit  have  been  made  in  the  past  on  the  basis  of  information 
available  at  that  time,  and  where  allotments  have  been  established 
as  a  result  of  range  agreements  and  developed  by  the  users.  Western 
States  Cattle  Company,  Inc.,  et  al.,  A-30572  (Oct.  10,  1966) 

Where  an  award  of  grazing  privileges  has  been  sustained  by  the  courts, 
the  grazier  is  properly  denied  any  increase  in  privileges  in  subsequent 
applications  when  the  same  base  property  is  involved  and  there  has 
been  no  other  change  in  the  factual  circumstances.  Wade  McNeil,  A-30736 
(Apr.  20,  1967) 

The  applicability  of  regulation  43  CFR  4115. 2-1 (e) (13) (i)  precluding 
the  right  of  a  licensee  or  other  user  of  the  range  to  demand  a 
read judication  of  grazing  privileges  after  they  have  been  held  for 
a  period  of  three  years  is  not  limited  to  situations  where  an 
adjudication  of  the  unit  has  been  made  as  set  out  in  43  CFR  4110.0-5 
(r) ,  but  is  also  applicable  where  adjudications  of  licenses  in  the 
unit  have  been  made  over  a  long  period  of  time  on  the  basis  of 
information  available  and  not  challenged  by  other  licensees. 

Although  other  licensees  may  have  lost  their  right  to  have  their  or 
anyone  else's  license  readjudicated,  the  Bureau  of  Land  Management 
retains  discretionary  authority  to  make  adjustments  in  a  license 
at  any  time  when  necessary  to  comply  with  the  Federal  Range  Code  for 
Grazing  Districts,  and  the  Bureau  prober ly  exercises  that  authority 
to  cut  licenses  in  a  unit  by  50%  where  such  a  reduction  has  been 
ordered  by  the  Department  for  all  users  in  the  unit  and  only  some 
of  the  users  have  suffered  the  reduction.  Malvin  Pedroli  et  al., 
A-30861  (Mar.  19,  1968)75  I.D.  63. 
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Where  a  grazing  unit  is  formally  established  and  class  1  grazing 
qualifications  within  the  unit  are  recognized  in  parties  A  and  B 
and  A  requests  that  the  grazing  qualifications  of  B  be  reduced  on 
the  ground  that  there  should  be  an  apportionment  of  the  dependency  by 
use  between  base  properites  now  owned  by  each  of  them  that  were 
controlled  and  used  by  one  operator  during  the  priority  period,  the 
request  is  properly  refused  where  although  the  method  of  computing 
B's  qualifications  may  have  been  improper  A  has  not  shown  that  the 
qualification  attributed  to  B's  property  is  erroneous,  it  has  been 
recognized  for  a  long  period  of  time,  and  it  is  consistent  with  what 
would  have  been  a  proper  method  of  computation. 

Where  a  grazing  unit  is  formally  established  by  the  Bureau  of  Land 
Management  with  parties  A  and  B  as  the  licensed  grazing  operators 
within  the  unit,  the  facts  that  A  has  stockwater  rights  in  the  area 
and  has  been  a  party  to  range  line  agreements  establishing  the  area 
as  its  area  of  grazing  use,  agreements  to  which  B  has  not  been  a  party 
since  its  acquisition  of  the  base  property,  are  not  sufficient  reasons 
to  show  an  abuse  of  discretion  by  the  Bureau  in  licensing  B  in  the 
unit.  Porter  Estate  Company,  A-30817  (Dec.  2,  1968). 

Where  the  licensed  users  of  a  unit  of  the  Federal  range  have  for 
many  years  exercised  their  grazing  privileges  in  the  same  area 
without  protest,  they  are  precluded  from  attacking  the  validity  of 
a  range  survey  and  the  subsequent  adjustment  of  grazing  privileges 
to  conform  with  the  carrying  capacity  of  the  range  on  grounds  that 
there  have  never  been  an  adjudication  of  base  property  qualifications 
and  an  equitable  apportionment  of  the  range  among  the  licensed  users. 
O.J.  Cooper  et  al. ,  Redd  Ranches,  A-30974  (Apr.  29,  1969). 

Where  the  base  property  qualifications  of  a  licensee  were  determined 
in  a  notice  dated  December  11,  1956,  and  thereafter  the  licensee  and 
his  successors  did  not  apply  for  privileges  in  excess  of  that  amount, 
an  application  filed  by  a  successor  on  November  26,  1963,  for  in 
excess  of  the  amount  on  the  ground  that  the  base  property  qualifications 
warrant  the  higher  amount  is  properly  rejected  on  the  ground  that  (1) 
base  property  qualifications  are  lost  when  they  are  not  asserted  in 
an  application  for  a  period  of  two  consecutive  years  and  (2)  no 
readjudication  of  a  license  can  be  demanded  by  the  licensee  with 
respect  to  base  property  qualifications  where  such  qualifications 
have  been  issued  for  three  years  or  more.  Jack  G.  Taylor,  A-31014 
(June  25,  1969) 

Where  a  grazing  allotment  includes  both  private  and  federal  range  lands, 
the  Bureau  of  Land  Management  may  properly  determine  the  grazing 
capacity  of  all  of  the  lands  in  the  allotment  and  require,  as  a  condition 
to  the  issuance  of  a  permit  or  license  to  graze  the  federal  range, 
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that  the  number  of  livestock  using  the  private  lands  be  limited  to 
the  recognized  capacity  of  the  lands.   David  Abel  et  al . ,  2  IBLA 
87  (Mar.  26,  1971)  78  I.D.  .86. 

The  applicability  of  regulation  43  CFR  4115. 2-1 (e) (13) (i)  precluding 
the  right  of  a  licensee  or  other  user  of  the  range  to  demand  a  re- 
adjudication  of  grazing  privileges  after  they  have  been  held  for  a 
period  of  three  years  is  not  limited  to  situations  where  an  adjudication 
of  the  unit  has  been  made  as  set  out  in  43  CFR  4110. 0-5 (r),  but  is  also 
applicable  where  adjudications  of  licenses  in  the  unit  have  been 
made  over  a  long  period  of  time  on  the  basis  of  information  available 
and  not  challenged  by  other  licensees.   Delbert  and  George  Allan, 
Eld  on  L.  Smith  et  al.,  2  IBLA  35  (Mar..  4,  1971)  78  I.D.  55. 

A  decision  of  a  district  manager  which  is  arbitrary  or  capricious  will 
not  be  sustained,  when  challenged  by  one  who  has  standing,  even  in  the 
absence  of  any  evidence  of  serious  economic  impact.   To  that  extent, 
National  Livestock  Company  and  Zack  Cox,  I.G.D.  55  (1938),  is  over- 
ruled. 

A  decision  involving  the  exercise  of  administrative  discretion,  which 
Is  supportable  on  any  rational  basis,  is  not  arbitrary  or  capricious. 
An  apportionment  of  the  federal  range,  involving  some  abolition  of 
"split-use"  between  states  and  based  upon  the  effectuation  of  a 
management  plan  reasonably  related  to  the  protection  of  forage  and 
other  values,  has,  therefore,  a  rational  basis  and  is  not  arbitrary 
or  capricious.  United  States  v.  Charles  Maher,  et  al.,  5  IBLA  209 
(Mar.  21,.  1972)  79  I.D.  .109.  . 

When  on  appeal  two  grazing  sub-units  are  so  interrelated  that  apportion- 
ment cannot  be  properly  determined  for  one  without  affecting  the 
equities  in  the  other,  and  It  is  determined  that  one  of  the  apportion- 
ments should  be  remanded,  both  apportionments  may  be  set  aside  and 
remanded  so  that  they  may  be  reconsidered  together.  Joe  H.  Nettleton, 
et  al.  (Appellants),  Elias  Jaca,  et  al.  (Intervenors) ,  7  IBLA  282 
(Sept.  22,  1972) 

An  application  for  reinstatement  of  grazing  privileges  denied  many 
years  ago  is  properly  rejected  where  the  forage  on  the  federal  range 
is  entirely  allocated  to  permittees  and  licensees  whose  base  property 
qualifications  were  adjudicated  and  have  been  recognized  and  license 
issued  thereon  for  a  period  of  three  consecutive  years  prior  to  the 
application. 
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Although  other  applicants  or  licensees  may  have  lost  their  right  by 
reason  of  43  CFR  4115.2-l(e) (13) (i)  to  have  their  or  anyone  else's 
license  readjudicated,  the  Bureau  of  Land  Management  retains  discre- 
tionary authority  to  make  adjustments  in  a  license  at  any  time  when 
necessary  to  comply  with  the  Federal  Range  Code  for  Grazing  Districts. 
Benny  Lucero,  Appellant,  Restie  Sandoval  and  Matias  Garcia,  Intervenors, 
8  IBLA  46  (Oct.  12,  1972). 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges 
within  a  grazing  district  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the 
Federal  Range  Code  for  Grazing  Districts.  Lloyd  Pewonka,  James  Caves 
and  H.  R.  Sudbrack,  Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972). 

Where  appellant's  grazing  privileges  were  adjudicated  in  1964,  which 
he  accepted  by  signing  an  agreement  specifying  his  grazing  use  and 
where  between  1964  and  1970  he  applied  for  grazing  use  in  accordance 
with  that  adjudication  and  was  licensed  accordingly,  appellant  lost 
his  right  to  appeal  through  failure  to  protest  or  appeal  the  adjudica- 
tory decision  of  1964.   43  CFR  4.470(b)  formerly  43  CFR  1853.1(b). 

Under  the  provisions  of  43  CFR  4115. 2-1 (e) (9)  a  grazing  licenses  or 
permittee  is  precluded  from  seeking  to  increase  his  base  property 
qualifications,  where,  for  two  or  more  consecutive  years  subsequent  to 
the  adjudication  of  his  grazing  privileges,  he  has  filed  applications 
for  only  those  qualifications  determined  by  the  adjudicatory  decision. 

Under  the  provisions  of  43  CFR  4115.2-l(e) (13) (i)  a  grazing  licensee 
or  permittee  is  precluded  from  quesioning  base  property  qualifications 
which  have  been  recognized  and  licenses  have  issued  for  more  than 
three  consecutive  years.  Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972). 

Range  agreements  are,  to  all  intent  and  purposes,  contracts,  and  thus 
must  comply  with  general  legal  principles  applicable  to  contracts. 

A  licensee's  only  reasonable  basis  for  challenging  the  area  of  his 
grazing  allotment  is  to  show  the  allotment  to  be  incapable  of 
satisfying  the  allottee's  authorized  grazing  demand.  W.  Dalton  La 
Rue,  Sr.  and  Juanita  S.  La  Rue,  d/b/a  Winnemucca  Range,  Appellants; 
M.S.  Land  and  Livestock  Company,  Intervenor,  9  IBLA  208  (Jan.  30,  1973). 

Pursuant  to  43  CFR  4115.2-l(e) (9) (i) ,  providing  that  base  property 
qualifications  will  be  lost  in  whole  or  in  part  for  failure  to  include 
all  of  the  qualifications  in  an  application  for  two  consecutive  years, 
and  43  CFR  4115.2-l(e) (13) (i) ,  providing  that  no  read judication  of 
grazing  privileges  will  be  made  where  the  qualifications  have  been 
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recognized  and  license  or  permit  has  been  issued  for  a  period  of  three 
consecutive  years  or  more,  a  licensee  who  failed  to  appeal  a  District 
Manager's  decision  determining  her  base  property  qualification  for 
a  period  of  over  three  years  is  precluded  from  later  challenging 
the  previously  determined  qualification  of  her  base  property.  Mrs. 
Mildred  Carnahan,  10  IBLA  150  (Mar.  26,  1973). 

An  Administrative  Law  Judge's  decision  adjudicating  grazing  privileges 
within  a  grazing  district  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provisions  of  the 
Federal  Range  Code  for  Grazing  Districts.  Midland  Livestock  Company 
et  al.,  10  IBLA  389  (May  14,  1973). 

Where  a  District  Manager's  decision  granted  an  application  for  exchange 
of  use  of  grazing  lands  conditioned  upon  the  applicant's  securing  a 
range  line  agreement  from  the  other  affected  range  users,  an  appeal 
asserting  that  said  decision  is  arbitrary  and  capricious  or  an  abuse 
of  discretion  will  be  dismissed  where  appellant's  evidence  does  not 
so  demonstrate.   Evart  Jensen  (Appellant) ,  Bureau  of  Land  Management 
(Appellee),  Clyde  L.  Dorius,  Morrell  Mathews,  Evan  Memmott,  Nord  Memmott, 
Ralph  Lund,  Noel  Robbins,  Alan  Mathews  and  Parley  Ivie  (Interveners), 
13  IBLA  152  (Sept.  26,  1973). 

On  appeal  from  review  of  an  initial  decision,  the  agency  has  all  the 
powers  which  it  would  have  in  making  the  initial  decision  except  as 
it  may  limit  the  issues  on  notice  or  by  rule.   5  U.S.C.  §  557(b)  (1970). 
This  Department  has  prescribed  the  rule  that  no  adjudication  of  grazing 
privileges  will  be  set  aside  on  appeal  if  it  appears  that  it  is 
reasonable  that  it  represents  substantial  compliance  with  the  provisions 
of  the  Federal  Range  Code,  43  CFR,  Part  4110.   43  CFR  4.478(b).  Where 
such  an  adjudication  fails  to  satisfy  regulatory  criteria,  it  will 
be  set  aside. 

Federal  range  agreements  between  private  parties  are  generally  construed 
as  contracts,  but  cannot  abrogate  the  sole  responsibility  of  the  Bureau 
of  Land  Management  in  establishing  grazing  capacity  or  the  season  of 
use  for  the  Federal  range.   Such  agreements  will  be  followed  where 
practicable,  if  the  division  is  in  substantial  conformity  with  the 
parties'  respective  grazing  permit  qualifications  and  if  the  agreement 
is  reduced  to  writing  and  approved  by  the  District  Manager.   43  CFR 
4111.3-2(c).   Boyd  L.  Mar sing,  18  IBLA  197  (Dec.  30,  1974). 

A  decision  by  a  District  Manager  denying  a  requested  award  of  grazing 
privileges  must  state  the  reasons  therefore,  and  not  simply  the 
conclusion  that  the  applicant  is  not  qualified.   Ervin  J.  Crowder, 
20  IBLA  305  (May  30,  1975). 
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An  application  for  grazing  privileges  based  on  newly  discovered  past 
grazing  qualifications  is  properly  rejected  when  licenses  and  permits 
have  been  issued  for  more  than  3  consecutive  years  based  on  the 
allotment  adjudication  from  which  the  application  at  issue  seeks  to 
deviate.   43  CFR  4115.2-l(e) (13) (i) .  Phil  J.  Hillberry,  24  IBLA  283 
(Mar.  31,  1976). 


3.1  APPEAL  PROCEDURE— Right  of  Appeal 

A  decision  of  the  district  manager  apportioning  a  reduction  of  the 
grazing  privileges  occasioned  by  withdrawal  of  land  from  the 
administration  of  the  Bureau  of  Land  Management  and  fixing  separate 
areas  of  use  for  two  persons  using  the  area  affected  by  the  with- 
drawal, one  of  whom  has  obtained  his  grazing  privileges  by  purchase 
from  the  other,  from  which  decision  neither  party  perfects  an  appeal 
will  not  be  considered  on  appeal  by  the  purchaser  from  subsequent 
decisions  granting  him  grazing  privileges  in  accord  with  the  former 
unappealed  decision.   Cwen  Ault  et  al.,  A-29073  (Nov.  20,  1962) . 

An  appeal  from  the  denial  of  a  protest  against  the  issuance  of  a 
grazing  license  to  another  is  improperly  dismissed  before  the 
introduction  of  evidence  at  a  hearing  when  the  protestant  alleges 
that  he  will  be  damaged  by  the  granting  of  the  license  because  it 
will  result  in  licensing  in  excess  of  the  grazing  capacity  of  the 
Federal  range  and  will  deprive  him  of  Federal  range  to  which  he  has 
an  established  right.  Ashdown  Brothers  and  Parson  U.  Webster,  A- 
29334  (July  26,  1963).  " 

A  decision  by  a  hearing  examiner  denying  a  motion  to  vacate  a  decision 
of  a  district  manager  of  a  grazing  district  on  only  one  of  the  issues 
raised  by  an  appeal  from  the  district  manager's  decision  and  indicating 
that  a  hearing  would  be  held  on  other  issues  raised  by  the  appeal  is 
not  a  final  disposition  of  the  appeal  but  is  in  the  nature  of  an 
interlocutory  decision  which  is  not  appealable  prior  to  the  rendering 
of  a  decision  by  the  hearing  examiner  on  the  merits  of  the  whole 
appeal,  and  an  appeal  from  such  a  decision  will  be  dismissed  as 
premature. 

Where  a  hearing  examiner  limits  testimony  to  one  of  the  issues  raised 
by  an  appeal  to  him  from  a  decision  of  a  district  manager  of  a  grazing 
district,  renders  a  decision  thereon,  and  orders  a  hearing  on  the 
remaining  issues  raised  by  the  appeal,  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  from  the  hearing  examiner's  decision  on  that 
phase  of  the  appeal  may  be  deferred  until  the  hearing  examiner 
renders  his  decision  on  the  remaining  issues.   Newell  A.  Johnson  et  al., 
A-29224  (July  31,  1963)  70  I.D.  388. 


An  appeal  from  a  district  grazing  manager's  decision  reducing  a 
Federal  range  user's  grazing  privileges  to  conform  with  the  carrying 
capacity  of  his  range  allotment  is  properly  dismissed  where  the  user 
has  accpeted  the  same  allot ed  area  for  IT  years  without  protest  or 
appeal  and  does  not  question  the  necessity  for  the  reduction  hut 
objects  to  the  apportionment  of  the  range  as  inequitable.   Fred  E. 
Buckingham  et  al. ,  A-30295,  A-30296  (July  12,  1965)  72  I.D.  Zjh. 

Appeals  to  the  Secretary  from  adjudications  involving  cooperative 
agreements  will  be  dismissed  when  the  Government  has  acted  to  cancel 
the  agreements  and  the  decisions  appealed  from  involve  only  past  or 
present  grazing  seasons  and  rights  and  will  not  have  any  prospective 
application  if  the  agreements  are  terminated;  however,  the  appeals 
may  be  reinstated  if  the  agreements  are  not  terminated.  Willow  Creek 
and  Buggy  Creek  Cooperative  State  Grazing  Districts,  A-30^10,  A-30^11 
(Oct. 11,  1965). 

An  applicant  for  a  grazing  license  or  permit  who,  after  proper 
notification,  fails  to  protest  or  appeal  a  decision  of  a  district 
manager  within  the  period  prescribed  in  the  decision  is  barred 
thereafter  from  challenging  the  matters  adjudicated  in  such  decision, 
and  an  appeal  to  a  hearing  examiner  from  a  district  manager's  partial 
rejection  of  an  application  for  grazing  privileges  is  properly  dismissed 
where  the  appeal  is,  in  fact,  an  appeal  from  an  earlier  adjudication 
which  is  no  longer  subject  to  appeal.   Levell  Neal,  A-30529  (May  2,  1966). 

Where  a  reduction  in  grazing  use  is  ordered  because  of  insufficiency 
of  the  range  and  the  reduction  is  phased  over  a  3-year  period,  a  user 
who  fails  to  appeal  from  the  reduction  when  it  is  initially  ordered 
has  no  right  to  appeal  in  a  subsequent  year  when  the  reduction  for 
that  year  becomes  effective.   Kennon  Stapp,  A-30550  (June  2,  1966). 

An  appeal  from  a  decision  of  a  district  grazing  manager  allotting  the 
available  Federal  range  in  a  grazing  unit  among  the  qualified  users 
is  properly  dismissed  where  the  allotment  was  based  upon  a  range 
survey  which  showed  that  the  allotment  of  each  user  contained  suffi- 
cient forage  to  satisfy  his  Federal  range  demand  and  it  is  not  shown 
that  such  an  allotment  does  not,  in  fact,  contain  sufficient  forage 
to  satisfy  the  qualified  demand  or  that  the  allotment  of  the  unit  was 
arbitrary  or  capricious.   Thomas  Ormachea  and  Michael  F.  Casey,  A-30599 
(Nov.   1,  1966)  73  I.D. 339- 

A  grazing  user  has  no  right  to  appeal  from  the  rejection  of  his 
application  for  class  2  grazing  privileges  within  the  allotment 
of  another  where  he  failed  to  appeal  from  the  rejection  of  a  similar 
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application  the  year  before;  therefore,  his  appeal  from  the  rejection 
of  his  second  application  is  properly  dismissed  for  that  reason. 
Archie  L.  Carberry,  A-30704  (Oct.  23,  1967). 

An  applicant  for  a  grazing  license  or  permit  who,  after  proper 
notification,  fails  to  protest  or  appeal  a  decision  of  a  district 
manager  within  the  period  prescribed  in  the  decision  is  barred 
thereafter  from  challenging  the  matters  adjudicated  in  such  decision, 
and  an  appeal  to  a  hearing  examiner  from  a  district  manager's  partial 
rejection  of  an  application  for  grazing  privileges  is  properly 
dismissed  where  the  appeal  is,  in  fact,  an  appeal  from  an  earlier 
adjudication  which  is  no  longer  subject  to  appeal. 

The  applicability  of  regulation  43  CFR  4115.2-l(e) (13) (i)  precluding 
the  right  of  a  licensee  or  other  user  of  the  range  to  demand  a  readjud- 
ication  of  grazing  privileges  after  they  have  been  held  for  a  period 
of  three  years  is  not  limited  to  situations  where  an  adjudication 
of  the  unit  has  been  made  as  set  out  in  43  CFR  4110.0-5(r),  but  is 
also  applicable  where  adjudications  of  licenses  in  the  unit  have  been 
made  over  a  long  period  of  time  on  the  basis  of  information  available 
and  not  challenged  by  other  licensees. 

Although  other  licensees  may  have  lost  their  right  to  have  their  or 
anyone  else's  license  readjudicated,  the  Bureau  of  Land  Management 
retains  discretionary  authority  to  make  adjustments  in  a  license 
at  anytime  when  necessary  to  comply  with  the  Federal  Range  Code  for 
Grazing  Districts,  and  the  Bureau  properly  exercises  that  authority 
to  cut  licenses  in  a  unit  by  50%  where  such  a  reduction  has  been 
ordered  by  the  Department  for  all  users  in  the  unit  and  only  some  of 
the  users  have  suffered  the  reduction.  Malvin  Pedroli  et  al. ,  (Mar. 
19,  1968)   75  I.D.  63. 

Where  a  grazing  user  fails  to  appeal  from  a  decision  awarding  him 
grazing  privileges  within  an  individual  allotment  with  a  grazing 
capacity  equal  to  his  base  property  qualifications,  he  cannot  appeal 
from  a  later  decision  reducing  his  grazing  privileges  for  the  reason 
that  the  forage  capacity  of  his  allotment  was  originally  erroneously 
computed,  if  he  does  not  dispute  the  accuracy  of  the  new  computation. 

The  failure  to  appeal  from  a  decision  setting  up  an  allotment  does 
not  deprive  the  grazing  user  of  his  right  to  appeal  from  a  later 
decision  reducing  his  grazing  privileges  by  deleting  a  small  area 
from  his  allotment,  even  though  he  does  not  dispute  the  propriety 
of  the  deletion.  Richard  McKay,  Eureka  Ranch  Company,  2  IBLA  1 
(Feb.  26,  1971). 


<c/ 


,-->• 


x_y 


Any  applicant  for  a  grazing  license  or  permit  who,  after  proper 
notification,  fails  to  protest  or  appeal  a  decision  of  the  district 
manager  within  the  period  prescribed  in  the  decision,  shall  be  barred 
thereafter  from  challenging  the  matters  adjudicated  in  such  final 
decision.   Beryl  Shurtz,  4  IBLA  66  (Nov.  8,  1971). 

The  provisions  of  the  Federal  Range  Code  dealing  with  protests  to  a 
decision  of  the  district  manager  are  satisfied  if  a  person  is 
notified  of  his  right  to  protest  from  an  initial  decision;  if 
however,  that  decision  is  changed  as  a  result  of  another's  protest, 
those  dissatisfied  with  the  amended  decision  do  not  have  a  further 
right  to  a  protest  hearing,  but  must  take  an  appeal  as  the  Range 
Code  provides.   Max  Tanner,  Cross  (X)  Ranch,  Warren  Rasmussen,  Ross 
Warburton,  Appellants,  Clarence  A.  Elquist,  Intervenor,  2  IBLA  183 
(Apr.  22,  1971)  78  I.D.  134. 

Where  appellant's  grazing  privileges  were  adjudicated  in  1964, 
which  he  accepted  by  signing  an  agreement  specifying  his  grazing  use 
and  where  between  1964  and  1970  he  applied  for  grazing  use  in  accord- 
ance with  that  adjudication  and  was  licensed  accordingly,  appellant 
lost  his  right  to  appeal  through  failure  to  protest  or  appeal  the 
adjudicatory  decision  of  1964.   43  CFR  4.470(b)  formerly  43  CFR 
1853.1(b).  Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972). 

Appellant's  earlier  failure  to  protest  and  appeal  a  decision  rejecting 
his  challenge  to  other  grazier's  base  property  commensurability 
rating,  bars  him  from  appealing  a  subsequent  decision  rejecting  an 
application  containing  the  same  challenge. 

A  district  manager's  failure  to  hold  an  Advisory  Board  meeting  on  a 
grazing  applicant's  protest  is  mooted  by  a  subsequent  regulatory 
amendment  terminating  graziers '  rights  to  an  Advisory  Board  meeting 
on  protests.   In  any  event,  the  case  would  not  be  remanded  for  such  a 
meeting  when  there  is  no  prejudice  because  the  applicant  is  foreclosed 
by  the  grazing  regulations  from  the  possibility  of  prevailing  on  his 
protest.  Phil  J.  Hillberry,  24  IBLA  283  (Mar.  31,  1976). 

The  right  to  appeal  a  decision  of  a  District  Manager  is  not  necessarily 
limited  to  an  applicant  for  a  grazing  license  or  permit,  but  may 
belong  to  "any  other  person"  adversely  affected  by  such  decision. 
43  CFR  4.470(a)  and  (b) . 

Any  other  person  within  the  context  of  43  CFR  4.470  includes  one  who 
has  standing  to  protest  or  appeal  a  decision  of  the  District  Manager. 
An  organization  which  alleges  that  one  or  more  of  its  members  has 
been  adversely  affected  by  such  a  decision  may  be  considered  "any 
other  person"  within  the  meaning  of  the  regulation.  National  Wildlife 
Federation  (Appellant)  v.  Bolten  Ranch,  Inc.  (Respondent),  24  IBLA 
391  (May  3,  1976). 
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3.2  APPEAL  PROCEDURE— Service  of  Process 

As  the  Federal  Range  Code  for  Grazing  Districts  requires  that  notice 
of  intention  to  appeal  to  the  Director  of  the  Bureau  of  Land  Management 
from  a  decision  of  a  hearing  examiner  must  be  filed  within  10  days 
after  the  receipt  of  the  hearing  examiner's  decision  by  the  appellant, 
it  is  proper  for  the  Director  to  dismiss  an  appeal  to  him  where  it 
is  shown  that  the  notice  of  intention  to  appeal  was  filed  after  the  10- 
day  period  had  elapsed.  William  S.  Young  et  al.,  A-27894  (Mar.  13,  1959) 
66  I.D.  113. 

An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  under  the 
Federal  Range  Code  for  Grazing  Districts  is  properly  dismissed  where 
the  appeal  is  not  filed  in  the  Office  of  the  Director  within  30  days 
after  service  of  the  hearing  examiner's  decision  on  the  appellant. 

The  provision  of  the  general  rules  of  practice  of  the  Department, 
^  43  CFR,  19   Supp.,  221.92(b),  permitting  a  waiver  of  the  late 

filing  of  a  document  required  to  be  filed  within  a  certain  time 
provided  the  document  is  shown  to  have  been  transmitted  within  that 
period  of  time  and  received  within  10  days  after  the  filing  was 
required,  does  not  apply  to  appeals  to  the  Director  arising  under 
the  Federal  Range  Code  for  Grazing  Districts.   Stanley  Garthofner, 
/    Duvall  Brothers,  A-28052  (Jan.  12,  1960)   64  I.D.  . 

An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  from  a 
decision  of  hearing  examiner,  filed  under  the  provisions  of  the 
Federal  Range  Code,  is  properly  dismissed  where  the  notice  of  intention 
to  appeal  is  not  filed  until  after  the  10-day  period  has  expired 
from  receipt  of  a  copy  of  the  hearing  examiner's  decision. 

The  provisions  of  the  general  rules  of  practice  of  the  Department,  43 
CFR,  195  Supp.,  221.92(b),  permitting  a  waiver  of  the  late  filing  of 
a  document  required  to  be  filed  within  a  certain  time  provided  the 
document  is  shown  to  have  been  transmitted  within  that  period  of 
time  and  received  within  10  days  after  the  filing  was  required,  does 
not  apply  to  appeals  to  the  Director  arising  under  the  Federal  Range 
Code.   Dr.  S.  T.  Clarke,  A-28187  (Feb.  11,  1960). 

As  the  Federal  Range  Code  for  Grazing  Districts  requires  that  notice 
of  intention  to  appeal  to  the  Director  of  the  Bureau  of  Land  Management 
from  a  decision  of  a  hearing  examiner  must  be  filed  with  the  hearing 
examiner  within  10  days  after  receipt  of  the  hearing  examiner's 
decision  by  the  appellant,  it  is  proper  for  the  Director  to  dismiss 
the  appeal  to  him  when  the  notice  of  intention  to  appeal  was  filed 
after  the  10-day  period  had  elapsed.   Lester  Engdahl,  A-28321  (June  10, 
1960) . 


An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  decision 
of  a  hearing  examiner  in  a  proceeding  under  the  Federal  Range  Code 
for  Grazing  Districts  is  properly  dismissed  where  the  appellant  fails 
to  file  his  notice  of  intention  to  appeal  with  the  hearing  examiner 
until  after  the  10-day  period  has  elapsed  for  the  filing  of  such  a 
notice.  L.  W.  Roberts,  A-28447  (June  10,  1960). 

An  appeal  to  a  hearing  examiner  from  a  decision  of  a  district  manager 
under  the  Federal  Range  Code  for  Grazing  Districts  is  properly  dismissed 
where  the  appeal  is  not  filed  within  30  days  after  receipt  of  notice 
of  the  district  manager's  decision. 

An  appeal  to  a  hearing  examiner  from  a  decision  of  a  district  manager 
dismissing  a  request  for  a  dependent  property  survey  is  properly 
dismissed  where  the  issue  raised  have  been  previously  adjudicated  in 
a  proceeding  involving  the  same  privileges,  the  same  parties,  and 
the  same  property.  Bert  and  Paul  Smith,  A-28376  (July  25,  1960) 
67  I.D.  300. 

Where,  in  an  appeal  to  the  Secretary  of  the  Interior  from  the  dismissal 
by  the  Director,  Bureau  of  Land  Management,  or  a  grazing  appeal  under 
the  Federal  Range  Code  for  the  reason  that  the  appellant  failed  to 
serve  the  State  Supervisor  and  interveners  by  registered  or  certified 
mail,  the  appellant  alleges  that  he  did  in  fact  serve  the  State 
Supervisor  and  intervenors  by  registered  or  certified  mail,  the  case 
will  be  remanded  to  the  Bureau  to  allow  the  appellant  an  opportunity 
to  submit  proof  of  such  service. 

The  Federal  Range  Code  provides  that  an  appellant  in  an  appeal  to  the 
Director,  Bureau  of  Land  Management,  must  serve  a  copy  of  the  appeal 
and  any  brief  on  each  party,  including  the  State  Supervisor,  either 
personally  or  by  registered  mail,  and  an  appeal  is  subject  to  summary 
dismissal  where  this  is  not  done.   J.  Edwin  Swapp  Estate  and  Preston 
J.  Swapp,  Administrator,  A-28448  (Aug.  2,  1960)   67  I.D.  313. 

An  appeal  to  the  Director  under  the  Federal  Range  Code  is  properly 
dismissed  where  the  appellant  fails  to  file  a  brief  in  support  of 
his  appeal  within  the  time  required  and  the  circumstances  do  not 
warrant  a  waiver  of  the  defect.   Grover  C.  Barton,  A-28404  (Sept.  19, 
1960) 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  under  the 
Federal  Range  Code  for  Grazing  Districts  is  properly  dismissed  where 
the  appeal  is  not  filed  in  the  office  of  the  Director  within  30  days 
after  receipt  of  the  transcript  of  testimony.  Mina  Oliver  Selders, 
A-28477  (Oct.  14,  1960). 
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An  appeal  to  the  Director  from  a  hearing  examiner's  decision  is 
properly  dismissed  where  the  notice  of  appeal  is  not  filed  with 
the  examiner  within  the  10-day  period  provided  by  the  Federal  Range 
Code. 

An  appeal  to  the  Director  from  a  hearing  examiner's  decision  may 
properly  be  dismissed  where  the  appeal  is  not  filed  with  the  Director 
within  the  30-day  period  provided  by  the  Federal  Range  Code.  Adam 
Lenz  Estate,  A-28429  (Feb.  10,  1961). 

As  the  Federal  Range  Code  requires  that  notice  of  intention  to  appeal 
to  the  Director  of  the  Bureau  of  Land  Management  from  a  decision  of 
a  hearing  examiner  be  filed  with  the  hearing  examiner  within  10  days 
after  receipt  by  the  appellant  of  the  hearing  examiner's  decision, 
it  is  proper  for  the  Director  to  dismiss  an  appeal  to  him  when 
the  notice  of  intention  is  not  filed  at  all,  even  though  the  appellant 
subsequently  files  timely  the  appeal  and  brief  required  by  another 
provision  of  the  Range  Code.  John  Stringer,  A-28858  (Feb.  19,  1962). 

As  the  Federal  Range  Code  for  Grazing  Districts  requires  that  notice 
of  intention  to  appeal  to  the  Director  of  the  Bureau  of  Land  Management 
from  a  decision  of  a  hearing  examiner  must  be  filed  within  10  days 
after  the  receipt  of  the  hearing  examiner's  decision  by  the  appellant, 
it  is  proper  for  the  Director  to  dismiss  an  appeal  to  him  when  the 
notice  of  intention  to  appeal  was  filed  after  the  10-day  period  had 
elapsed  or  was  not  filed  at  all. 

Service  of  a  decision  by  a  hearing  examiner  in  a  grazing  case  upon 
an  attorney  of  record  is  deemed  to  be  service  of  the  decision  upon 
the  person  whom  the  attorney  represents.  Philip  Coyne  et  al . , 
A-29539,  A-29648  (Sept.  21,  1962). 

An  appeal  to  the  Director  from  a  hearing  examiner's  decision  is  properly 
dismissed  where  the  notice  of  appeal  is  not  filed  with  the  examiner 
within  the  10-day  period  provided  by  the  Federal  Range  Code.  Preston 
W.  Swapp,  Administrator  for  the  Estate  of  J.  Edwin  Swapp,  A-29935 
(Apr.  23,  1963). 

A  range  user  who  appeals  from  a  decision  effecting  a  reduction  in  his 
allotment  of  Federal  land  for  grazing  use  is  entitled  to  graze  in 
the  area  allowed  to  him  before  the  proposed  reduction  while  his 
appeal  is  pending.  Newell  A.  Johnson  et  al.,  A-29301  (July  19,  1963) 
70  I.D.  369. 
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An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  from  a 
hearing  examiner's  decision  is  properly  dismissed  where  the  appeal  is 
not  filed  with  the  Director  within  the  30-day  period  provided  by  the 
Federal  Range  Code.  Howard  Ainge,  Vera  Bell  Ainge,  A-30038  (Sept.  10, 
1963) 

As  the  Federal  Range  Code  requires  that  notice  of  intention  to  appeal 
to  the  Director  of  the  Bureau  of  Land  Management  from  a  decision  of 
a  hearing  examiner  be  filed  with  the  hearing  examiner  within  10  days 
after  receipt  by  the  appellant  of  the  hearing  examiner's  decision, 
irrespective  of  whether  a  request  for  a  transcript  of  testimony  is  made, 
it  is  proper  for  the  Director  to  dismiss  an  appeal  to  him  when  the 
notice  of  intention  is  not  filed  at  all,  even  though  the  appellant, 
subsequently,  files  timely  the  appeal  and  brief  required  by  another 
S  provision  of  the  Range  Code.   Zelph  S.  Calder,  A-30039  (Spet.  18,  1965) 

An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  from  a 
decision  of  a  hearing  examiner  is  properly  dismissed  where  the  appeal 
is  not  filed  in  the  Office  of  the  Director  in  Washington,  D.C., 
within  30  days  after  receipt  of  the  hearing  examiner's  decision  and  a 
copy  of  the  appeal  is  not  served  upon  the  Bureau's  State  Director 
within  the  same  period,  as  required  by  the  Federal  Range  Code.  A.  C. 
Caldwell,  A-30103  (Nov.  5,  1963). 

A  notice  of  appeal  from  a  hearing  examiner's  decision  to  the  Director, 
Bureau  of  Land  Management,  is  not  to  be  dismissed  as  untimely  filed 
when  it  is  delivered  by  mistake  by  the  post  office,  within  the  appeal 
period,  to  an  office  of  the  Bureau  of  Reclamation  and  is  accepted 
by  an  employee  of  the  Bureau  of  Reclamation  who  forward  it  to  the 
office  of  the  hearing  examiner,  to  which  it  was  correctly  addressed, 
and  it  is  received  there  the  day  after  it  was  required  to  be  filed  in 
that  office. 

Neither  service  nor  proof  of  service  upon  a  State  Director  of  a  notice 
of  appeal  from  a  hearing  examiner's  decision  to  the  Director,  Bureau 
of  Land  Management,  within  a  15-day  period  from  service  is  required  by 
regulation  43  CFR  161.10,  and  it  is  error  to  dismiss  an  appeal  for 
failure  to  file  proof  of  service  within  the  time  prescribed.  Herschel 
Bedke  et  al. ,  A-29758  (Nov.  15,  1963). 

An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  from  a 
hearing  examiner's  decision  is  properly  dismissed  when  the  notice  of 
appeal  is  not  filed  with  the  hearing  examiner  within  the  10-day  period 
provided  by  the  Federal  Range  Code.   Leon  D.  Robinson  et  al.,  A-30230 
(Feb.  28,  1964). 


An  appeal  to  the  Director  of  the  Bureau  of  Land  Management  from  a 
hearing  examiner's  decision  in  a  grazing  case  is  properly  dismissed 
where  the  appeal  was  not  prepared  and  filed  with  the  Director  until 
after  expiration  of  the  30-day  period  in  which  the  appeal  was 
required  to  be  filed.   J.  R.  Broadbent,  A-30320  (Aug.  6,  1964). 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  hearing 
examiner's  decision  in  a  grazing  case  is  properly  dismissed  where 
the  notice  of  intention  to  appeal  was  filed  after  the  10-day  period 
allowed  for  such  filing.  King  F.  Edwards,  A-30425  (Mar.  26,  1965). 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  decision 
of  a  hearing  examiner,  which  appeal  is  subject  to  the  provisions  of 
the  Federal  Range  Code  ,  is  properly  dismissed  where  notice  of  intention 
to  appeal  the  examiner's  decision  was  not  filed  within  10  days  after 
receipt  of  a  copy  of  his  decision  upon  the  appellants  and  an  appeal 
was  not  filed  in  the  Director's  office  within  30  days  after  receipt  of 
the  examiner's  decision,  where  no  request  for  a  transcript  of  testimony 
had  been  made,  and  the  noncompliance  cannot  be  excused  because  the 
appellant  by  error  was  furnished  with  a  copy  of  the  procedure  to  be 
followed  in  non-grazing  cases  with  which  he  also  failed  to  comply. 
Edmund  and  Jessie  Walton,  A-30443  (Nov.  2,  1965) 

The  Department's  regulations  do  not  permit  the  waiver  of  a  delay  in 
filing  the  notice  of  intention  to  appeal  from  a  hearing  examiners 's 
decision  subject  to  the  Federal  Range  Code,  even  though  the  notice 
was  deposited  with  the  United  States  Post  Office  within  the  ten-day 
period  permitted  for  filing  the  notice.   Quigley  Land  &  Livestock 
Company,  A-30464  (Nov.  18,  1965). 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is  properly 
dismissed  where  the  notice  of  intention  to  appeal  the  hearing 
examiner's  decision  was  not  filed  within  10  days  after  service  of  the 
decision  on  the  appellant  and  the  appeal  to  the  Director  was  not 
filed  within  30  days  after  such  service.   Royal  B.  Woolley,  A-30936 
(Mar.  20,  1968)  Winnie  R.  Swapp,  A-31146  (June  26,  1969). 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  hearing 
examiner's  decision  is  properly  dismissed  where  the  appellants  file 
a  notice  of  intention  to  appeal  more  than  10  days  after  receipt  of 
the  examiner's  decision  and  file  their  appeal  more  than  30  days  after 
receipt  of  the  decision;  it  is  immaterial  that  the  examiner  omitted 
to  send  them  a  copy  of  a  statement  setting  forth  the  requirements  for 
an  appeal.  Bert  N.  and  Paul  Smith,  A-30943  (Apr.  18,  1968). 
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An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  decision 
of  a  hearing  examiner  which  is  received  after  the  period  set  by  the 
rules  of  procedure  for  grazing  cases  will  not  be  dismissed  solely 
for  that  reason,  but  the  circumstances  surrounding  the  appeal  will 
be  examined  to  determine  whether  in  the  exercise  of  discretion  the 
late  appeal  should  be  accepted. 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  from  a  decision 
of  the  hearing  examiner  which  is  mailed  within  the  appeal  period 
and  received  one  day  late  will  be  accepted  where  there  is  no 
prejudice  to  the  other  parties  and  where  the  filing  party  derived 
no  advantage  from  his  tardiness. 

The  applicability  of  regulation  43  CFR  4115.2-l(e) (13) (i)  precluding 
the  right  of  a  licensee  or  other  user  of  the  range  to  demand  a 
readj udication  of  grazing  privileges  after  they  have  been  held  for 
a  period  of  three  years  is  not  limited  to  situations  where  an 
adjudication  of  the  unit  has  been  made  as  set  out  in  43  CFR  4110.0-5 
(r) ,  but  is  also  applicable  where  adjudications  of  licenses  in  the 
unit  have  been  made  over  a  long  period  of  time  on  the  basis  of 
information  available  and  not  challenged  by  other  licensees . 
Delbert  and  George  Allan,  Eldon  L.  Smith  et  al.,  2  IBLA  35  (Mar.  4, 
1971)  78  I.D.  55. 

An  appeal  to  the  Director  from  a  decision  of  a  hearing  examiner  which 
is  received  after  the  period  set  by  the  rules  of  procedure  for  grazing 
cases  will  not  be  dismissed  solely  for  being  late,  but  the  circumstances 
surrounding  the  appeal  will  be  examined  to  determine  whether  in  the 
exercise  of  discretion  the  late  appeal  should  be  allowed.  Max 
Tanner,  Cross  (X)  Ranch,  Warren  Rasmussen,  Ross  Warbur ton,  Appellants, 
Clarence  A.  Elquist,  Intervenor,  2  IBLA  183  (Apr.  22,  1971)   78  I.D. 
134. 

An  applicant  for  a  grazing  licence  or  permit  who  fails  to  appeal  a 
final  decision  of  a  District  Manager  within  the  prescribed  period  of 
time  set  forth  in  43  CFR  4.470(a)  is  barred  from  thereafter  challenging 
the  matters  adjudicated  in  such  final  decision.  Leonard  Bown, 
12  IBLA  192  (July  16,  1973). 

A  proposed  decision  of  a  District  Manager  which  includes  a  Notice  of 
Advisory  Board  Adverse  Recommendation  becomes  the  final  decision  of 
the  Department  of  the  Interior  on  a  grazing  license  application  if 
no  appeal  is  taken  in  the  time  permitted  by  Departmental  regulations. 
Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973)   80  I.D.  777. 
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3.3  APPEAL  PROCEDURE — Expiration  of  License  Period 

When  an  issue  as  to  the  refusal  to  grant  or  the  granting  of  grazing 
privileges  has  become  moot  because  the  grazing  season  has  expired, 
the  issue  need  not  be  resolved  on  appeal;  however,  if  the  issue 
bears  upon  future  awards  of  grazing  privileges  and  may  be  continuing, 
it  will  be  resolved  to  the  extent  of  its  effect  on  future  awards 
of  privileges,  although  past  awards  cannot  be  changed.  W.  Dalton 
LaRue,  Sr.,  and  Juanita  S.  LaRue,  A-30391  (Mar.  16,  1966). 

When  consideration  of  a  denial  to  grant  grazing  privileges  has 
become  moot  because  of  the  expiration  of  the  grazing  season,  the 
issue  need  not  be  resolved  on  appeal  unless  it  will  bear  upon 
future  awards  since  grazing  privileges  for  past  seasons  cannot  be 
granted  or  past  awards  changed.   Eldon  L.  Smith,  6  IBLA  310  (July  12, 
1972) . 

Where  an  appeal  is  taken  from  a  hearing  examiner's  decision  remanding 
a  case  to  the  Bureau  of  Land  Management  for  reconsideration  of  the 
division  of  grazing  use  areas  formerly  grazed  in  common,  the  examiner's 
decision  will  not  be  set  aside  on  appeal,  if  it  appears  that  it  is 
reasonable  and  that  it  represents  a  substantial  compliance  with  the 
provisions  of  43  CFR  4110.   Joe  H.  Nettleton,  et  al.   (Appellants), 
Elias  Jaca,  et  al.  (Intervenors) ,  7  IBLA  282  (Sept.  22,  1972). 

3.4  APPEAL  PROCEDURE — Scope  of  Proceedings 

Where  a  party  desiring  to  inspect  Departmental  records  neither  follows 
the  procedure  set  up  in  the  applicable  regulation  nor  requests  the 
hearing  examiner  to  issue  a  subpoena  for  them,  it  is  proper  for  the 
hearing  examiner  to  refuse  to  dismiss  grazing  trespass  charges  on  the 
ground  that  the  party  was  denied  an  opportunity  to  inspect  the 
records.  Clarence  S.  Miller,  A-28215  (Apr.  20,  1960).  67  I.D.  145. 

The  doctrine  of  administrative  finality,  the  administrative  counter- 
part of  resjudicata,  ordinarily  bars  reopening  the  issue  of  a  permittee's 
class  1  base  property  qualifications  resolved  in  a  prior  Departmental 
decision,  but  will  not  prevent  modification  of  a  decision  to  correct 
a  conclusion  inconsistent  with  the  legal  ruling  of  the  case  and 
apparently  the  result  of  an  oversight  as  to  the  basis  of  the  factual 
finding  upon  which  it  relies.   T.  T.  Cowgill,  et  al.,  19  IBLA  274 
(Apr.  7,  1975). 


3.5  APPEAL  PROCEDURE —Hearings  and  Hearing  Examiners 

A  charge  of  improper  conduct  of  a  hearing  examiner  which  alleges 
specifically  that  during  "off  the  record"  periods  at  the  hearing 
he  looked  at  maps  which  were  exhibits  posted  on  a  bulletin  board 
and  listened  to  discussions  about  the  maps  by  personnel  of  the 
Bureau  of  Land  Management  will  be  dismissed  as  failing  to  show  any 
conduct  which  vitialed  the  hearing.  Virgil  and  Elizabeth  Russell 
et  al.,  A-29232  (Jan.  14,  1963). 

An  order  of  hearing  examiner  dismissing  an  appeal  to  him,  involving 
the  partial  rejection  of  a  grazing  nonuse  application,  which 
order  was  based  upon  the  willful  nonappearance  of  the  appellant  or 
his  representative  at  the  hearing  scheduled,  will  be  sustained. 
Ben  H.  Lyon  Estate  v.  State  Director  of  Idaho,  5  IBLA  327  (Apr.  17, 
1972). 

In  a  hearing  to  determine  an  appeal  from  a  decision  of  a  district 
manager  in  which  an  appellant  alleges  that  he  has  been  deprived 
of  grazing  privileges,  the  burden  is  upon  the  appellant  to  show 
by  substantial  probative  evidence  that  his  rights  have  been  impaired. 
Erwin  A.  Swanson,  Appellant  John  D.  Weber,  Herman  C.  Weber  d/b/a 
Weber  Brothers,  Intervenors,  10  IBLA  33  (Feb.  22,  1973). 

Appeals  from  decisions  of  District  Managers  involving  cancellation  of 
section  3  grazing  privileges  should  be  directed  to  an  Administrative 
Law  Judge  for  a  hearing.  Where  appeals  of  that  nature  have  been 
mistakenly  sent  to  the  Board  of  Land  Appeals,  the  case  will  be 
remanded  to  the  appropriate  state  office  of  the  Bureau  of  Land 
Management  for  transmittal  to  the  Hearings  division.   Colorado  Preferred 
Investment,  Ltd.,  16  IBLA  262  (July  25,  1974). 

An  applicant  for  a  Native  allotment  has  no  right  to  a  hearing,  and 
none  is  required  where  there  is  no  offer  of  proof  which  indicates 
that  the  findings  of  the  State  Office  were  incorrect,  or  where  an 
offer  of  evidence  is  unaccompanied  by  a  satisfactory  explanation 
why  it  was  not  submitted  to  the  State  Office  within  the  time  provided. 
Alexandria  Atchak,  23  IBLA  81  (Dec.  12,  1975). 


3.6  APPEAL  PROCEDURES— Burden  of  Proof 

In  a  hearing  to  determine  an  appeal  from  a  district  range  manager's 
decision  in  which  the  appellant  alleges  .that  he  has  been  deprived 
of  part  of  his  grazing  privileges,  the  burden  is  upon  the  appellant 


to  show  by  substantial  probative  evidence  that  his  rights  have  been 
impaired,  and  it  is  unnecessary  to  examine  the  Bureau's  evidence  on 
the  issues  if  the  appellant's  evidence  does  not  sustain  his  burden. 
Harold  Babcock  et  al. ,  A-30301  (June  16,  1965). 

In  a  hearing  to  determine  an  appeal  from  a  district  range  manager's 
decision  in  which  the  appellant  alleges  that  he  has  been  deprived  of 
part  of  his  grazing  privileges,  the  burden  is  upon  the  appellant  to 
show  by  substantial  probative  evidence  that  his  rights  have  been 
impaired.   Thomas  Ormachea  and  Michael  P.  Casey,  A-30599  (Nov.  1,  1966) 
73  I.D.  339 

A  party  who  challenges  the  Bureau  of  Land  Management's  determination 
of  grazing  qualifications  of  others  or  of  itself  where  temporary 
licenses  had  previously  been  issued  has  the  burden  of  proof  at  a 
hearing  to  be  held  on  an  appeal  from  the  determination  to  show  that 
the  Bureau's  determination  was  erroneous.  Porter  Estate  Company, 
A-30817  (Dec.  2,  1968). 

A  licensee  of  the  federal  range  who  appeals  from  a  district  manager's 
determination  of  the  area  of  use  in  his  grazing  privileges  has  the 
burden  of  proof  to  show  by  substantial  evidence  that  his  rights  have 
been  impaired  by  the  Bureau  action  and  that  the  decision  was  improper. 
Joyce  Livestock  Company,  2  IBLA  322  (June  2,  1971) . 


3.7  APPEAL  PROCEDURES— Sufficiency  and  Weight  of  Evidence 

An  appeal  from  the  denial  of  a  protest  against  the  construction  of  a 
fence  in  a  grazing  district  is  properly  denied  when  the  protestant 
fails  to  show  that  he  is  licensed  to  graze  in  the  unit  of  the  district 
where  the  fence  was  erected.  T.  W.  Smith,  Frank  J.  Hatt  and  Bernard 
Iriart,  A-27841  (Feb.  4,  1959). 

A  hearing  on  the  question  of  whether  a  reduction  in  grazing  privileges 
under  a  license  permitting  use  of  the  Federal  range  was  made  in  accord- 
ance with  the  range  code  is  subject  to  the  provisions  of  the  Administra- 
tive Procedure  Act,  and  in  determining  whether  a  licensee's  appeal 
from  a  decision  reducing  grazing  privileges  should  be  dismissed,  the 
whole  record  must  be  considered,  and  not  merely  the  licensee's 
testimony  and  papers  in  support  of  his  appeal.   Lawrence  Edwards, 
A-28991  (June  13,  1962).   69  I.D.  95 

An  appeal  from  an  award  of  grazing  privileges  is  properly  dismissed 
where  it  involves  the  same  issues  that  were  adjudicated  in  the  prior 
year  on  an  application  for  grazing  privileges  in  that  year.   Frank 
Olson,  A-28843  (July  26,  1962). 
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An  appeal  to  a  hearing  examiner  from  a  district  manager's  denial  of 
an  application  for  grazing  privileges  may  be  dismissed  where  the 
purported  errors  in  the  decision  from  which  the  appeal  is  taken  are 
not  clearly  and  concisely  stated.  Nick  Chournos,  A-28814  (Sept.  10, 
1962). 

An  appeal  based  upon  an  allegation  that  a  hearing  on  grazing  privileges 
was  unfair,  supported  by  charges  that  the  examiner  denied  adequate 
time  to  prepare  for  the  hearing,  that  exhibits  were  tampered  with,  and 
that  the  Bureau  questioned  the  qualifications  of  its  own  employee,  will 
not  be  deemed  sufficient  to  entitle  the  appellant  to  a  reversal  of  the 
decision  based  on  the  hearing  when  the  record  shows  that  continuances 
were  granted  which  resulted  in  about  four  months  for  preparation  of  the 
case  after  the  time  originally  set  for  the  hearing;  that  tampering 
included  only  the  placing  of  additional  papers  relating  to  transactions 
between  the  Bureau  and  individual  range  users  in  the  files  between 
dates  of  the  original  and  continued  hearings  and  that  the  Bureau 
adduced  evidence  in  the  examination  of  its  employee  indicating  that 
he  was  being  trained  for  the  assumption  of  responsibility  but  had 
not  been  given  responsibility  in  the  matter  at  issue  during  the  hearing 
so  that  his  testimony  as  an  adverse  witness  for  the  appellant  could 
not  be  regarded  as  the  testimony  of  an  expert.   Foster  L.  Mills  et  al., 
A-29330  (Jan.  14,  1963). 

An  appeal  from  the  denial  of  a  protest  against  the  issuance  of  a 
grazing  license  to  another  is  improperly  dismissed  before  the  introduction 
of  evidence  at  a  hearing  when  the  protestant  alleges  that  he  will  be 
damaged  by  the  granting  of  the  license  because  it  will  result  in 
licensing  in  excess  of  the  grazing  capacity  of  the  Federal  range  and 
will  deprive  him  of  Federal  range  to  which  he  has  an  established  right. ." 
Ashdown  Brothers  and  Parson  U.  Webster,  A-29334  (July  26,  1963).       •  '.• 

Action  by  a  district  manager  in  designating  allotments  within  a  unit  in 
a  grazing  district,  reducing  the  grazing  privileges  on  an  equal  basis 
in  one  of  the  allotments,  and  proposing  to  construct  a  fence  within 
the  unit  to  prevent  livestock  trespassing,  which  has  been  affirmed  after 
a  hearing  by  a  hearing  examiner  and  on  appeal  to  the  Director  of  the 
Bureau  of  Land  Management,  will  not  be  disturbed  on  appeal  to  the 
secretary,  where  the  action  is  reasonable  and  supportable  by  the 
record;  and  the  grazing  users-appellants'  request  for  an  oral  argument 
is  denied  since  the  decision  must  be  based  upon  the  record  made  at 
the  hearing  and  it  appears  that  there  would  be  no  purpose  for  which  an 
oral  argument  could  serve  without  requiring  a  new  hearing  in  the  case. 
David  C.  Bagley  et  al. ,  A-30138  (Dec.  29,  1964). 


An  appeal  from  a  decision  of  a  district  grazing  manager  allotting 
the  available  Federal  range  in  a  grazing  unit  among  the  qualified 
users  is  properly  dismissed  where  the  allotment  was  based  upon  a 
range  survey  which  showed  that  the  allotment  of  each  user  contained 
sufficient  forage  to  satisfy  his  Federal  range  demand  and  it  is  not 
shown  that  such  an  allotment  does  not,  in  fact,  contain  sufficient  forage 
to  satisfy  the  qualified  demand  or  that  the  allotment  of  the  unit 
was  arbitrary  or  capricious.  Harold  Babcock  et  al. ,  A-30301  (June  16, 
1965). 

The  Director  of  the  Bureau  of  Land  Management,  upon  review  of  the 
evidence  relied  on  by  a  grazing  district  manager  as  justification  for 
a  proposed  reallocation  of  grazing  privileges  among  licensed  users 
within  the  district,  may  properly  determine  that  the  reallocation 
should  be  held  in  abeyance  pending  further  study,  even  though  a 
licensee  or  permittee  who  appeals  fron  the  district  manager's 
decision  setting  forth  the  terms  of  the  proposed  reallocation  is 
unable  to  show  that  the  reallocation  is  inconsistent  with  principles 
of  a  sound  range  management  or  that  it  would  create  hardships  consti- 
tuting such  a  serious  impairment  to  the  licensee's  livestock  operation 
as  to  give  him  valid  grounds  for  objecting  to  the  proposal.   Soulen 
Livestock  Company  et  al.,  2  IBLA  207  (Apr.  23,  1971).   78  I.D..  144 

Where  a  grazing  applicant  signs  a  range-line  agreement  which  is  in- 
corporated in  a  district  manager's  decision  from  which  the  applicant 
does  not  protest  or  appeal,  the  applicant  is  thereafter  barred  from 
challenging  only  those  matters  adjudicated  in  that  decision.  However, 
where  the  applicant  subsequently  appeals  a  district  manager's 
partial  rejection  of  his  current  grazing  privileges,  that  appeal  may 
properly  be  considered  on  its  merits  where  it  raises  an  issue  of  a 
boundary  location  which  clearly  was  not  the  subject  of  the  range-line 
agreement  relied  upon.  Evart  Jensen,  5  IBLA  96  (Mar.  6,  1972). 

The  economic  effect  of  the  transfer,  reduction  or  other  change  in 
grazing  privileges  of  a  particular  range  user  is  but  one  factor  to 
be  considered  by  the  Board  of  Land  Appeals  in  determining  if  a  decision 
appealed  from  is  unreasonable  or  should  otherwise  be  reversed  or 
modified.  United  States  v.  Charles  Maher,  et  al.,  5  IBLA  209  (Mar.  21, 
1972)  79  I.D.  109 

An  Administrative  Law  Judge  properly  dismissed  an  appeal  by  a  grazing 
applicant  which  failed  to  state  clearly  and  concisely  why  a  district 
manager's  decision  was  in  error,  and  afforded  no  basis  for  a  hearing. 
Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972). 
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In  a  decision  of  a  District  Manager,  which  adjudicates  a  licensee's 
grazing  privileges  by  fixing  the  numbers  and  seasons  of  use,  the 
omission  of  a  reference  to  the  pertinent  provision  of  the  Federal  Range 
Code,  as  required  by  another  of  its  provisions,  is  not  fatal  where 

(1)  the  decision  sets  out  the  basis  for  the  action  and  refers  to  a 
specific  pertinent  provision  of  the  Bureau  of  Land  Management  Manual , 

(2)  the  licensee  fully  discusses  the  issue  in  her  appeal,  raises  no 
objection  at  the  hearing,  and  presents  evidence  on  the  issue  at  the 
hearing,  and  (3)  there  is  no  indication  that  the  licensee  was  in 
any  way  mislead,  or  confused  or  prejudiced  by  the  omission.  Mrs. 
Mildred  Carnahan.  10  IBLA  150  (Mar.  26,  1973). 

The  economic  effect  of  the  transfer,  reduction  or  other  change  in 
grazing  privileges  of  a  particular  range  user  is  but  one  factor  to 
be  considered  by  the  Board  of  Land  Appeals  in  determining  if  a  decision 
appealed  from  is  unreasonable  or  should  otherwise  be  reversed  or 
modified. 

An  objection  to  a  change  in  trailing  use  previously  granted  will  be 
rejected  where  it  is  not  shown  by  clear,  probative  evidence  that  the 
new  trailing  use  is  the  result  of  an  arbitrary  or  capricious  decision 
by  the  responsible  officials. 

Any  applicant  for  a  grazing  license  or  permit  who,  after  proper 
notification,  fails  to  protest  or  appeal  a  decision  of  the  District 
Manager  within  the  period  prescribed  in  the  decision,  is  barred 
thereafter  from  challenging  the  matters  adjudicated  in  such  final 
decision.  Midland  Livestock  Company  et  al.,  10  IBLA  389  (May  14,  1973). 

An  appeal  is  properly  dismissed  where  the  party  who  has  appealed  does 
not  state  clearly  and  concisely  why  he  believes  the  decision  is  in 
error. 

Dismissal  of  an  appeal  concerning  the  location  of  an  allotment  division 
boundary  line  will  be  affirmed  where  the  record  shows  that  the  establish- 
ment of  the  line  has  been  known  to  the  appellant,  neighboring  ranchers, 
the  District  Advisory  Board  and  the  Bureau  of  Land  Management  for  many 
years  and  all  except  appellant  have  recognized  and  accepted  it,  and 
appellant's  right  to  graze  beyond  the  line  has  never  been  officially 
sanctioned.  Appellant  may  not  use  the  annual"  adjudication  of  his 
grazing  application  as  a  vehicle  to  carry  forward  on  appeal  a 
grievance  of  long  standing  which  is  barred  by  43  CFB.  4.470(b). 


Where  a  District  Manager' s  decision  granted  an  application  for  exchange 
of  grazing  lands  conditioned  upon  the  applicant's  securing  a  range 
line  agreement  from  the  other  affected  range  users,  an  appeal  assert- 
ing that  said  decision  is  arbitrary  and  capricious  or  an  abuse  of 
discretion  will  be  dismissed  where  appellant ' s  evidence  does  not  so 
demonstrate.   Evart  Jensen  (Appellant) ,  Bureau  of  Land  Management 
(Appellee),  Clyde  L.  Dorius,  Morrell  Mathews,  Evan  Memmott,  Nord 
Memmott,  Ralph  Lund,  Noel  Robbins,  Alan  Mathews  and  Parley  Ivie 
(Intervenors) ,  13  IBLA  152  (Sept.  26,  1973). 

While  43  CFR  4.470(b)  bars  subsequent  challenge  to  "matters  adjudicated" 
in  a  final  decision  of  a  District  Manager  when  no  appeal  of  that 
decision  is  undertaken,  the  presence  or  absence  of  excess  forage  in 
successive  growing  seasons  is  not  a  matter  subject  to  this  prohibition. 

A  decision  by  a  District  Manager  denying  a  requested  award  of  grazing 
privileges  must  state  the  reasons  therefore,  and  not  simply  the  con- 
clusion that  the  applicant  is  not  qualified.  Ervin  J.  Crowder, 
20  IBLA  305  (May  30,  1975). 

Where,  in  an  effort  to  negotiate  a  compromise  settlement  of  an 
alleged  grazing  trespass,  a  rancher  concedes  that  the  trespass  occurred 
to  the  extent  of  a  specific  number  of  animal  unit  months  of  forage, 
but  the  proposed  settlement  is  not  consummated  and  the  case  goes  to 
a  hearing  on  its  merits,  evidence  of  the  purported  admissions  made 
by  the  party  during  such  negotiations  must  be  excluded  as  not  competent 
to  show  either  the  fact  or  the  extent  of  the  trespass  alleged. 
Cesar  and  Robert  Siard,  26  IBLA  29  (July  8,  1976). 


4.1  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Area  of  Use 

An  applicant  has  no  right  to  the  use  of  a  particular  area  of  the  federal 
range  so  long  as  his  exclusion  from  the  area  he  desires  is  not  so 
arbitrary  or  capricious  as  to  render  valueless  his  privately  owned 
lands  and  improvements  or  to  seriously  endanger  the  possibility  of  his 
continuing  in  the  livestock  business. 

Where  the  area  allotted  to  a  licensee  is  otherwise  proper,  the  fact 
that  it  does  not  include  a  well  in  which  he  asserts  a  vested  right 
does  not  constitute  an  impairment  or  diminution  of  his  right  to  the 
possession  and  use  of  the  water  in  violation  of  section  3  of  the  Taylor 
Grazing  Act.  John  Manzonie  Estate  and  Adellie  Manzonie,  A-28996 
(Oct.  4,  1962). 


No  abuse  of  discretion  is  shown  by  the  Bureau  of  Land  Management's 
refusal  to  grant  a  grazing  license  for  one  sub-unit  to  parties  who 
had  been  licensed  in  another  sub-unit  for  a  period  of  years  merely 
because  they  believe  the  one  sub-unit  has  greater  grazing  potential, 
with  reseeding,  than  the  other  and  although  it  may  have  been  used  by 
their  predecessors  during  the  priority  period.   Bert  and  Paul  Smith, 
A-29345  (June  10,  1963). 

Neither  the  Taylor  Grazing  Act  nor  the  Federal  Range  Code  vests  in  a 
livestock  operator  an  absolute  preference  to  use  the  Federal  range 
intermingled  with  his  own  or  controlled  land.  Nick  Chournos,  A-29932 
(Feb.  24,  1965). 

A  permittee  or  licensee  has  no  right  to  any  particular  area  of  the  Federal 
range  under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code  and, 
although  historical  use  is  a  factor  to  be  considered  in  the  determin- 
ation of  grazing  privileges,  the  determination  of  the  particular  area 
in  which  the  range  user  may  exercise  his  grazing  privileges  is  a 
matter  committed  to  the  discretion  of  the  Department. 

It  is  not  unreasonable  Or  arbitrary  to  divide  an  area  of  the  Federal 
range,  formerly  grazed  in  common,  into  allotments  and  to  require 
fencing  of  the  allotments  immediately  when  such  action  is  found  necessary 
to  permit  proper  utilization  of  the  range.  Harold  Babcock  et  al. , 
A-30301  (June  16,  1965). 

An  appeal  from  a  district  grazing  manager's  decision  reducing  a  Federal 
range  user's  grazing  privileges  to  conform  with  the  carrying  capacity 
of  his  range  allotment  is  properly  dismissed  where  the  user  has 
accepted  the  same  allotted  area  for  17  years  without  protest  or 
appeal  and  does  not  question  the  necessity  for  the  reduction  test  or 
appeal  and  does  not  question  the  necessity  for  the  reduction  but 
objects  to  the  apportionment  of  the  range  as  inequitable. 

Where  a  grazing  allotment  has  been  accepted  without  appeal  or  protest 
for  17  years,  an  allottee  is  precluded  from  seeking  a  reapportionment 
of  a  unit  of  the  Federal  range  upon  an  allegation  that  the  range  has 
never  been  equitably  apportioned.   Fred  E.  Buckingham  et  al. ,  A-30295,  A-30296 
(July  12,  1965).  72  I.D.  274 

The  determination  of  the  particular  area  in  which  grazing  is  to  be 
permitted  is  a  matter  committed  solely  to  the  discretion  of  the 
Department,  and  no  permittee  can,  as  a  matter  of  right,  insist  that 
the  lands  upon  which  he  is  permitted  to  graze  be  the  same  as  those 
which  he  has  used  in  the  past  or  complain  of  the  lands  allotted  him 
if  the  lands  contain  adequate  forage  for  the  animals  authorized  to  graze 
thereon.  Melvin  Adams  et  al . ,  A-30406  (Nov.  1,  1965). 


When  allotment  boundaries  have  been  established  by  district  manager's 
decisions  which  have  not  been  contested  by  a  range  user  until  after 
circumstances  have  changed  which  threaten  a  reduction  of  the  avail- 
able Federal  range  in  the  allotment,  the  user  has  no  right  to 
challenge  the  initial  designation  of  the  allotment,  or  to  demand  a 
change  in  the  allotment  boundaries;  however,  the  Bureau  of  Land 
Management  retains  discretionary  authority  over  the  management  of  the 
range,  including  authority  to  reallocate  the  allotment  boundaries 
but  will  not  disturb  existing  boundaries  unless  there  are  extraordinary 
reasons  for  doing  so  which  outweigh  the  desirability  of  stabilizing 
range  boundaries.  W.  Dalton  LaRue,  Sr.,  and  Juanita  S.  LaRue, 
A-30391  (Mar.  16,  1966). 

A  formal  adjudication  of  grazing  rights  is  not  a  prerequisite  to  the 
designation  of  allotments  of  the  Federal  range. 

Where  the  evidence  contradicts  a  permittee's  contention  that  only 
it  can  use  an  area  of  the  Federal  Range,  there  is  no  basis  for  amending 
its  allotment  to  include  that  area. 

A  permittee  has  no  right  to  any  particular  area  of  the  Federal  range 
and  although  historical  use  is  a  factor  to  be  considered  in  the  deter- 
mination of  grazing  privileges,  the  determination  of  an  area  of  use 
is  committed  to  the  discretion  of  the  Department. 

Where  a  permittee  has  not  shown  that  he  has  not  received  all  the  grazing 
privileges  due  him,  he  cannot  complain  of  privileges  granted  to 
another.   Redd  Ranches,  A-30560  (July  27,  1966). 

The  applicability  of  regulation  43  CFR  4115. 2-1 (e) (13) (i)  precluding 
the  right  of  a  licensee  or  other  user  of  the  range  to  demand  a 
readjudication  of  grazing  privileges  after  they  have  been  held  for  a 
period  of  three  years,  is  not  limited  to  those  situations  where  a 
complete  allocation  of  the  range  in  a  unit  has  been  made  based  on  a 
formal  range  survey,  but  is  also  applicable  where  adjudications  of 
licenses  within  the  unit  have  been  made  in  the  past  on  the  basis  of 
information  available  at  that  time,  and  where  allotments  have  been 
established  as  a  result  of  range  agreements  and  developed  by  the 
users . 

A  substantial  reduction  in  grazing  privileges  of  users  of  a  common 
allotment  in  a  unit  is  not  a  sufficient  reason,  in  itself,  to  require 
the  removal  of  a  fence  and  the  changing  of  a  separate  allotment  within 
the  unit  so  that  additional  range  may  be  used  by  those  in  the  common 
allotment,  where  the  separate  allotment  had  been  in  existence  for  more 
than  three  years  prior  to  the  reduction  without  any  protest  or  challenge 
by  the  other  users  in  the  unit,  even  though  no  reduction  is  imposed 
on  the  users  of  the  separate  allotment,  but  rather,  an  increase  in  their 
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privileges  is  granted,  resulting  from  an  increase  in  the  grazing 
capacity  of  the  separate  allotment  due  to  the  development  of  water 
holes  by  the  allottees  after  that  allotment  had  been  created. 
Western  States  Cattle  Company,  Inc.,  et  al.,  A-30572  (Oct.  10,  1966). 

In  a  grazing  district  where  land  is  base,  a  person  who  owns  water 
rights  is  not  entitled  merely  by  reason  of  ownership  of  such  rights 
to  grazing  privileges  on  the  land  surrounding  the  waters  in  which 
the  rights  are  claimed,  and  the  allotment  of  such  land  to  another 
user  is  not  contrary  to  section  3  of  the  Taylor  Grazing  Act. 

A  permittee  or  licensee  has  no  right  to  any  particular  area  of  the 
Federal  range  under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,  although  historical  use  is  a  factor  to  be  considered  in  the 
determination  of  grazing  privileges,  the  determination  of  the 
particular  area  in  which  the  range  user  may  exercise  his  grazing 
privileges  is  a  matter  committed  to  the  discretion  of  the  Department. 

It  is  not  unreasonable  or  arbitrary  to  divide  an  area  of  the  Federal 
range,  formerly  grazed  in  common,  into  allotments  and  to  require  fencing 
of  the  allotments  when  such  action  is  found  necessary  to  permit 
proper  utilization  of  the  range.   Thomas  Ormachea  and  Michael  P. 
Casey,  A-30599  (Nov.  1,  1966).   73  I.D.  339 

A  petition  asking  that  a  district  manager  be  directed  to  establish 
immediately  allotments  and  areas  of  use  proposed  in  an  earlier 
proceeding  is  properly  denied  where  circumstances  have  changed  in 
the  interval  and  further  study  is  necessary  before  proper  allotments 
can  be  established.  Duckwater  Stockmen's  Association,  A-30939 
(Nov.  27,  1968). 

Where  a  grazing  unit  is  formally  established  and  class  1  grazing 
grazing  qualifications  within  the  unit  are  recognized  in  parties  A 
and  B  and  A  requests  that  the  grazing  qualifications  of  B  be  reduced 
on  the  ground  that  there  should  be  an  apportionment  of  the  dependency 
by  use  between  base  properties  now  owned  by  each  of  them  that  were 
controlled  and  used  by  one  operator  during  the  priority  period,  the 
request  is  properly  refused  where  although  the  method  of  computing 
B's  qualifications  may  have  been  improper  A  has  not  shown  that  the 
qualification  attributed  to  B's  property  is  erroneous,  it  has  been 
recognized  for  a  long  period  of  time,  and  it  is  consistent  with  what 
would  have  been  a  proper  method  of  computation. 

Where  a  grazing  unit  is  formally  established  by  the  Bureau  of  Land 
Management  with  parties  A  and  B  as  the  licensed  grazing  operators 
within  the  unit,  the  facts  that  A  has  stockwater  rights  in  the  area 
and  has  been  a  party  to  range  line  agreements  establishing  the  area 
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as  its  area  of  grazing  use,  agreements  to  which  B  has  not  been  a 
party  since  its  acquisition  of  the  base  property,  are  not  sufficient 
reasons  to  show  an  abuse  of  discretion  by  the  Bureau  in  licensing  B 
in  the  unit.  Porter  Estate  Company,  A-30817  (Dec.  2,  1968). 

Where  the  licensed  users  of  a  unit  of  the  Federal  range  have  for  many 
years  exercised  their  grazing  privileges  in  the  same  area  without 
protest,  they  are  precluded  from  attacking  the  validity  of  a  range 
survey  and  the  subsequent  adjustment  of  grazing  privileges  to  conform 
with  the  carrying  capacity  of  the  range  on  grounds  that  there  have 
never  been  an  adjudication  of  base  property  qualifications  and  an 
equitable  apportionment  of  the  range  among  the  licensed  users.   O.J. 
Cooper  et  al. ,  Redd  Ranches,  A-30974  (Apr.  29,  1969). 

A  permittee  or  licensee  has  no  right  to  any  particular  area  of  the 
Federal  range  under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,  although  historical  use  is  a  factor  to  be  considered  in  the 
determination  of  grazing  privileges,  the  section  of  the  particular  area 
in  which  the  range  user  may  exercise  his  grazing  privileges  is  a  matter 
committed  to  the  discretion  of  the  Department.   Delbert  and  George  Allan, 
Eldon  L.  Smith  et  al.,  2  IBLA  35  (Mar.  4,  1971).   78  I.D.  55 

Where  an  apportionment  of  grazing  privileges  is  made  among  livestock 
operators  upon  the  basis  of  past  authorized  use,  as  shown  by  the  records 
of  state  grazing  district,  and  one  of  the  operators  denies  that  he 
exercised  or  was  allocated  the  grazing  privileges  which  the  records 
indicate  he  exercised  in  a  particular  year,  the  case  will  be  remanded 
for  the  development  of  further  evidence  relating  to  the  allocation  of 
grazing  privileges  in  that  year.   David  Abel  et  al. ,  2  IBLA  87  (Mar.  26, 
1971).  78  I.D.  86 

The  Director  of  the  Bureau  of  Land  Management,  upon  review  of  the 

evidence  relied  on  by  a  grazing  district  manager  as  justification  for 
a  proposed  reallocation  of  grazing  privileges  among  licensed  users 
within  the  district,  may  properly  determine  that  the  reallocation 
should  be  held  in  abeyance  pending  further  study,  even  though  a 
licensee  or  permittee  who  appeals  from  the  district  manager's  decision 
setting  forth  the  terms  of  the  proposed  reallocation  is  unable  to  show 
that  the  reallocation  is  inconsistent  with  principles  of  sound  range 
management  or  that  it  would  create  hardships  consistuting  such  a  serious 
impairment  to  the  licensee's  livestock  operation  as  to  give  him  valid 
grounds  for  objecting  to  the  proposal.   Soulen  Livestock  Company  et  al., 
2  IBLA  207  (Apr.  23,  1971).   78  I.D.  144 
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Past  usage  of  federal  range  does  not  give  a  licensee  a  vested  right 
to  use  a  particular  area  of  the  range  but  is  a  factor  to  be  considered 
in  allocating  grazing  privileges  for  the  federal  range,  and  this 
Department  has  discretion  to  change  areas  and  seasons  of  use  when 
necessary  for  proper  range  administration. 

A  district  manager's  determination  of  the  allocation  of  the  area  of  use 
within  a  unit  will  be  upheld  where  its  implementation  will  not  result 
in  such  hardship  as  to  constitute  a  serious  impairment  of  the  livestock 
operation  of  a  grazing  user,  and  where  the  user  is  granted  all  the 
grazing  privileges  to  which  he  is  entitled  and  is  permitted  to  use  them 
in  the  vicinity  of  his  privately  owned  lands. 

A  licensee  of  the  federal  range  who  appeals  from  a  district  manager's 
determination  of  the  area  of  use  of  his  grazing  privileges  has  the 
burden  of  proof  to  show  by  substaintial  evidence  that  his  rights  have 
been  impaired  by  the  Bureau  action  and  that  the  decision  was  improper. 
Joyce  Livestock  Company,  2  IBLA  322  (June  2,  1971). 

A  decision  of  a  district  manager  which  is  arbitrary  or  capricious  will 
not  be  sustained,  when  challenged  by  one  who  has  standing,  even  in 
the  absence  of  any  evidence  of  serious  economic  impact.   To  that  extent, 
National  Livestock  Company  and  Zack  Cox,  I.G.D.  55  (1932!),  is  overruled. 

A  decision  involving  the  exercise  of  administrative  discretion,  which  is 
supportable  on  any  rational  basis,  is  not  arbitrary  or  capricious.  An 
apportionment  of  the  federal  range,  involving  some  abolition  of  "split- 
use"  between  states  and  based  upon  the  effectuation  of  a  managment  plan 
reasonably  related  to  the  protection  of  forage  and  other  values,  has, 
therefore,  a  rational  basis  and  is  not  arbitrary  or  capricious. 

Elimination  of  a  range  user's  so-called  "split  use"  between  two  grazing 
districts  by  consolidation  of  his  grazing  privileges  in  a  particular 
grazing  district  is  reasonably  incident  to  formulation  and  implementa- 
tion of  grazing  management  programs  by  the  Bureau  of  Land  Management 
and  will  be  permitted  to  stand  absent  severe  economic  impact  on  the 
parties  affected  thereby. 

The  economic  effect  of  the  transfer,  reduction  or  other  change  in 
grazing  privileges  of  a  particular  range  user  is  but  one  factor  to  be 
considered  by  the  Board  of  Land  Appeals  in  determining  if  a  decision 
appealed  from  is  unreasonable  or  should  otherwise  be  reversed  or 
modified.  United  States  v.  Charles  Maher,  et  al.,  5  IBLA  209  (Mar.  21, 
1972)  79  I.D.  109 
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No  readjudication  of  the  boundaries  of  an  allotment  of  the  federal 
range  will  be  made  on  the  claim  of  a  grazing  licensee  or  permittee 
who  has  accepted  such  boundaries  as  set  forth  in  an  agreement  executed 
by  his  predecessors  in  interest,  and  for  a  period  of  three  successive 
years  immediately  preceding  his  claim  has  been  issued  licenses  for 
grazing  privileges  restricted  to  the  area  delineated  by  the  agreement. 
Eldon  L.  Smith,  6  IBLA  166  (June  14,  1972) 

A  decision  of  a  District  Manager  locating  a  boundary  of  an  allotment 
will  be  reversed  where  a  permittee  sustains  his  burden  of  proving 
that  that  boundary  was  in  another  location.  E.  S.  Kennon,  8  IBLA 
118  (Nov.  14,  1972). 

Where  a  grazing  allotment  includes  both  private  and  federal  range  lands, 
the  Bureau  of  Land  Management  may  properly  determine  the  grazing 
capacity  of  all  the  lands  in  the  allotment  and  require,  as  a  condition 
to  the  issuance  of  a  permit  or  license  to  graze  the  federal  range, 
that  the  number  of  livestock  using  the  private  lands  be  limited  to  the 
recognized  capacity  of  the  lands.   Lloyd  Pewonka,  James  Caves  and 
H.  R.  Sudbrack,  Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972). 

A  federal  range  licensee  has  no  right  to  any  particular  area  of  the 
federal  range. 

The  Bureau  of  Land  Management  has  the  right  to  exercise  its  discretionary 
power  to  modify  existing  allotments  even  after  a  licensee  has  lost 
his  right  to  do  so  under  43  CFR  4115.2-l(e) (13) (i) .  W.  Dalton  La  Rue, 
Sr.  and  Juanita  S.  La  Rue,  d/b/a  Winnemucca  Range,  Appellants;  M.S. 
Land  and  Livestock  Company,  Intervenor,  9  IBLA  208  (Jan.  30,  1973). 

Where  a  grazing  allotment  includes  both  private  and  federal  range  lands, 
the  Bureau  of  Land  Management  may  properly  determine  the  grazing 
capacity  of  all  the  lands  in  the  allotment  and  require,  as  a  condition 
to  the  issuance  of  a  permit  or  license  to  graze  the  federal  range,  that 
the  number  of  livestock  using  the  private  lands  be  limited  to  the 
recognized  capacity  of  the  lands. 

The  fact  that  an  allocation  of  federal  range  leaves  a  section  of 
privately  controlled  land  isolated  from  the  remainder  of  an  operator's 
land  does  not  of  itself  require  a  revision  of  the  allocation. 

A  permittee  or  licensee  has  no  right  to  any  particular  area  of  the 
federal  range  under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,  although  historical  use  is  a  factor -to  be  considered  in  the 
determination  of  grazing  privileges,  the  selection  of  the  particular 
area  in  which  the  range  user  may  exercise  his  grazing  privileges  is 
a  matter  committed  to  the  discretion  of  the  Department. 
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The  economic  effect  of  the  transfer,  reduction  or  other  change  in 
grazing  privileges  of  a  particular  range  user  is  but  one  factor  to  be 
considered  by  the  Board  of  Land  Appeals  in  determining  if  a  decision 
appealed  from  is  unreasonable  or  should  otherwise  be  reversed  or 
modified. 

An  objection  to  a  change  in  trailing  use  previously  granted  will  be 
rejected  where  it  is  not  shown  by  clear,  probative  evidence  that  the 
new  trailing  use  is  the  result  of  an  arbitrary  or  capricious  decision 
by  the  responsible  officials.   Midland  Livestock  Company  et  al.,  10  IBLA 
389  (May  14,  1973). 


4.2  APPORTIONMENT  OF  THE  FEDERAL  RANGE — Use  and  Boundary  Agreement 

A  voluntary  agreement  among  the  users  of  the  Federal  range  in  a 
particular  area  which  is  approved  by  the  Bureau  of  Land  Management  or 
its  predecessor,  the  Grazing  Service,  does  not  effect  a  permanent 
division  of  the  range  which  nullifies  the  responsibility  of  the  Depart- 
ment to  adjudicate  the  rights  of  permittees  on  the  Federal  range. 

Where  the  Bureau  of  Land  Management  personnel  made  a  range  survey  and 
determined  grazing  capacity  in  accordance  with  accepted  practices, 
their  conclusions  will  be  accepted  in  the  absence  of  evidence  that  their 
findings  were  improperly  determined;  however,  if  there  is  substantial 
evidence  that  in  a  subsequent  year  the  range  does  not  have  the 
capacity  attributed  to  it  by  the  survey  and  that  a  permanent  change  in 
the  condition  of  the  range  may  have  occurred,  a  recheck  of  the  range  will 
be  ordered  to  determine  the  present  capacity  of  the  range. 

A  permittee  may  properly  be  required  to  confine  his  grazing  operations 
to  an  allotment  even  though  it  may  not  have  the  forage  to  satisfy  his 
licensed  demand  pending  a  recheck  of  the  range  to  determine  its 
grazing  capacity.  Newell  A.  Johnson  et  al.,  A-29301  (July  19,  1963). 
70  I.D.  369 

A  voluntary  agreement  among  the  users  of  the  Federal  range  in  a  particular 
area  which  is  approved  by  the  Bureau  of  Land  Management  or  its  predecessor, 
the  Grazing  Service,  does  not  effect  a  permanent  division  of  the  range 
which  nullifies  the  Bureau's  responsibility  to  adjudicate  the  rights  of 
permittees  on  the  range.   John  E.  Aagard  Trust,  A-29308  (July  19,  1963). 

It  is  not  unreasonable  and  arbitrary  to  divide  an  area  of  the  Federal 
range,  formerly  grazed  in  common,  into  allotments  and  to  require  fencing 
of  the  allotments  immediately  when  such  action  appears  necessary  to 
permit  proper  utilization  of  the  range. 
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Where  after  an  appeal  to  the  Secretary  involving  questions  as  to  the 
extent  and  apportionment  of  grazing  privileges  within  a  unit  in  a 
grazing  district,  a  written  agreement  purporting  to  resolve  such  questions 
is  made  by  the  range  users  and  concurred  in  by  the  Bureau  of  Land 
Management,  which  recommends  its  approval,  and  it  appears  that  the 
agreement  is  fair  and  in  substantial  compliance  with  the  Federal  Range 
Code  for  Grazing  Districts,  the  agreement  will  be  approved  and  the 
case  will  be  remanded  to  the  Bureau  for  adjudication  and  administration 
of  the  range  in  accordance  with  the  agreement.   Orlo  G.  Bailey  et  al.» 
A-29671  (Nov.  23,  1964). 

Where  a  grazing  applicant  has  executed  a  valid  range-line  agreement 
approved  by  this  Department  such  an  agreement  has  generally  been 
treated  by  the  Department  as  an  enforceable  contract.  Therefore, 
those  items  specifically  spelled  out  in  the  agreement  which  are 
unmistakably  clear  are  binding  upon  the  parties  unless  changed  by 
their  mutual  consent  with  the  approval  of  the  Bureau  of  Land  Management. 
Evart  Jensen,  5  IBLA  96  (Mar.  6,  1972). 

No  readjudication  of  the  boundaries  of  an  allotment  of  the  federal 
range  will  be  made  on  the  claim  of  a  grazing  licensee  or  permittee  who 
has  accepted  such  boundaries  as  set  forth  in  an  agreement  executed 
by  his  predecessors  in  interest,  and  for  a  period  of  three  successive 
years  immediately  preceding  his  claim  has  been  issued  licenses  for 
grazing  privileges  restricted  to  the  area  delineated  by  the  agreement. 

An  application  for  increased  grazing  privileges  is  properly  rejected 
where  the  applicant  has  failed  to  show  that  he  controls  sufficient 
base  water  to  justify  the  award  of  such  privileges  and  his  allotment 
is  lacking  in  fences  to  prevent  the  drift  of  cattle  into  other  portions 
of  the  federal  range  located  in  an  adjoining  state.  Eldon  L.  Smith, 
6  IBLA  166  (June  14,  1972). 

Where  a  grazing  applicant  has  executed  a  valid  range-line  agreement 
approved  by  this  Department  such  an  agreement  has  generally  been  treated 
by  the  Department  as  an  enforceable  contract.  Therefore,  those  items 
specifically  spelled  out  in  the  agreement  which  are  unmistakably  clear 
are  binding  upon  the  parties  unless  changed  by  their  mutual  consent 
with  the  approval  of  the  Bureau  of  Land  Management. 

Where  a  grazing  applicant  signs  a  range-line  agreement  which  is  incorpor- 
ated in  a  district  manager's  decision  from  which  the  applicant  does 
not  protest  or  appeal,  the  applicant  is  thereafter  barred  from  challeng- 
ing only  those  matters  adjudicated  in  that  decision.  However,  where 
the  applicant  subsequently  appeals  a  district  manager's  partial  re- 
jection of  his  current  grazing  privileges,  that  appeal  may  properly 
be  considered  on  its  merits  where  it  raises  an  issue  of  a  boundary 
location  which  clearly  was  not  the  subject  of  the  range-line  agreement 
relied  upon.   Evart  Jensen,  5  IBLA  96  (Mar.  6,  1972). 
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Federal  range  agreements  between  private  parties  are  generally 
construed  as  contracts,  but  cannot  abrogate  the  sole  responsibility 
of  the  Bureau  of  Land  Management  in  establishing  grazing  capacity  or 
the  season  of  use  for  the  Federal  range.   Such  agreements  will  be 
followed  where  practicable,  if  the  division  is  in  substantial 
conformity  with  the  parties'  respective  grazing  permit  qualifications 
and  if  the  agreement  is  reduced  to  writing  and  approved  by  the  District 
Manager.   43  CFR  4111.3-2(c).   Boyd  L.  Marsing,  18  IBLA  197  (Dec.  30, 
1974). 


4.3  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Individual  Allotments 

The  establishment  of  an  allotment  will  not  be  disturbed  upon  the 
complaint  of  an  allottee  that  it  contains  poisonous  weeds  and  in- 
sufficient water  and  poses  a  trailing  problem  where  it  appears  that 
other  allotments  have  a  similar  problem  as  to  poison  and  water  and 
that  trailing  to  the  allotment  is  not  practically  impossible  although 
inconvenient.  Kermit  Purcell,  A-29661  (Nov.  15,  1963). 

Action  by  a  district  manager  in  designating  allotments  within  a  unit 
in  a  grazing  district,  reducing  the  grazing  privileges  on  an  equal 
basis  in  one  of  the  allotments,  and  proposing  to  construct  a  fence 
within  the  unit  to  prevent  livestock  trespassing,  which  has  been 
affirmed  after  a  hearing  by  a  hearing  examiner  and  on  appeal  to  the 
Director  of  the  Bureau  of  Land  Management,  will  not  be  disturbed  on 
appeal  to  the  Secretary,  where  the  action  is  reasonable  and  supportable 
by  the  record;  and  the  grazing  users-appellants'  request  for  an  oral 
argument  is  denied  since  the  decision  must  be  based  upon  the  record 
made  at  the  hearing  and  it  appears  that  there  would  be  no  purpose  for 
which  an  oral  argument  could  serve  without  requiring  a  new  hearing  in 
the  case.   David  C.  Bagley  et  al.,  A-30138  (Dec.  29,  1964). 

A  petition  asking  that  a  district  manager  be  directed  to  establish 
immediately  allotments  and  areas  of  use  proposed  in  an  earlier 
prceeding  is  properly  denied  where  circumstances  have  changed  in  the 
interval  and  further  study  is  necessary  before  proper  allotments  can 
be  established.   Duckwater  Stockmen's  Association,  A-30939  (Nov.  27, 
1968). 

A  division  of  an  area  of  federal  range  into  separate  allotments  will 
be  upheld  where  its  implementation  will  not  result  in  such  hardship 
as  to  constitute  a  serious  impairment  of  the  allottee's  livestock 
operation.  Under  such  circumstances  it  is  unnecessary  to  determine 
whether  the  allotment  is  so  arbitrary  or  capricious  as  to  render 
valueless  an  objecting  allottee's  privately  owned  land  and  improvements 
or  to  seriously  endanger  the  possibility  of  his  continuing  in  the 
livestock  business.   Ball  Brothers  Sheep  Company  et  al.,  2  IBLA  166 
(Apr.  12,  1971). 
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Where  the  grazing  capacity  of  the  federal  range  has  been  greatly  increased 
due  to  the  efforts  and  expenditures  of  the  licensee  with  the  cooperation 
of  the  Bureau  of  Land  Management,  and  the  range  is  to  be  divided  into 
separate  allotments  for  that  licensee  and  a  group  of  others,  it  is 
proper  to  allocate  the  increased  capacity  to  such  a  licensee  apart  from 
the  allocation  of  grazing  privileges  based  on  natural  forage,  especially 
when  the  individual  licensee  suffers  a  greater  reduction  of  his  class  1 
demand  than  do  the  others. 

Where  a  proposed  line  dividing  an  area  into  spring/ fall  and  summer  use 
areas  and  the  criterion  on  which  it  is  based  has  been  discussed  many 
times  before  an  advisory  board,  the  district  manager  may  use  that  line 
in  allocating  grazing  privileges  despite  the  fact  that  it  has  not  been 
set  out  in  an  advisory  board  recommendation. 

A  permittee  or  licensee  has  no  right  to  any  particular  portion  of  that 
Federal  Range  under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,  although  historical  use  is  a  factor  to  be  considered  in  the 
determination  of  grazing  privileges,  the  selection  of  the  particular 
area  in  which  the  range  user  may  exercise  his  privileges  is  a  matter 
committed  to  the  discretion  of  the  Department.  Max  Tanner,  Cross  (X) 
Ranch,  Warren  Rasmussen,  Ross  Warburton,  Appellants,  Clarence  A. 
Elquist,  Intervener,  2  IBLA  183  (Apr.  22,  1971)  78  I.D.  134. 

An  allocation  by  district  manager  of  the  federal  range  into  individual 
allotments  will  be  adopted  where  the  permittee  is  given  an  equitable  - 
share  of  the  forage  available  in  the  unit  and  of  the  potential  forage 
production  of  the  unit,  and  the  permittee  has  not  shown  that  an 
increase  of  forage  available  in  the  area  alloted  to  it  is  the  result 
of  its  past  efforts. 

Where  the  evidence  does  not  support  the  basis  on  which  the  district 
manager  determined  and  allocated  wildlife  allowances  within  the 
individual  allotments  of  a  grazing  unit,  it  is  proper  to  remand  the 
proceeding  for  a  determination  of  these  issues.  United  States  v. 
G  &  E  Livestock  Company.  7  IBLA  180  (Sept.  1,  1972). 

The  boundary  of  an  individual  allotment  will  not  be  disturbed  where  it 
is  based  on  a  fence  line  established  to  resolve  a  dispute  over  areas  of 
use  and  the  licensee  or  permittee  does  not  sustain  his  burden  of 
proof  to  show  the  determination  was  in  error.  United  States  v. 
John  K.  Johnson.  8  IBLA  68  (Oct.  26,  1972). 

A  decision  of  a  District  Manager  locating  a  boundary  of  an  allotment 
will  be  reversed  where  a  permittee  sustains  his  burden  of  proving 
that  that  boundary  was  in  another  location.   E.S.  Kennon,  8  IBLA 
118  (Nov.  14,  1972). 
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4.4  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Lands  Additionally  Available 

Section  1  of  the  Taylor  Grazing  Act  provides  that  lands  withdrawn  for 
a  stock-driveway  may  be  added  to  a  grazing  district  and  made  subject 
to  the  Taylor  Grazing  Act.   B.  M.  Williamson  et  al.,  A-30322  (Aug.  24, 
1965)  72  I.D.  352. 

Where  lands  which  become  additionally  available  for  disposition  of 
grazing  privileges  consist  of  isolated  tracts  of  small  carrying 
capacity,  the  limited  grazing  privileges  will  be  disposed  of  on  the 
basis  of  good  range  practice  and  past  usage  in  accordance  with  a 
provision  of  the  Range  Code  rather  than  on  a  standard  of  customary 
use  fixed  by  a  State  Director  where  application  of  the  standard  is 
fruitless  in  view  of  use  of  the  tracts  under  allegedly  invalid 
subleases  or  transfers.   Lawrence  Edwards,  A-30696,  A-30705  (Apr.  21, 
1967).   74  I.D.  120 


4.5  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Designation  for  classes  of 
Livestock 

The  apportionment  of  a  range  unit  into  separate  allotments  for  sheep 
operators  and  a  common  allotment  for  cattle  operators,  excluding  the 
latter  from  grazing  their  cattle  within  the  sheep  allotment  areas,  a 
practice  which  to  a  certain  extent  they  had  formerly  followed,  will 
be  sustained  on  appeal  over  objections  that  the  action  is  arbitrary 
and  capricious  where  the  evidence  fails  to  support  such  objections, 
but  shows  instead  that  the  cattle  allotment  adjoins  the  private 
lands  of  the  cattle  operators,  that  they  have  received  their  fair 
share  of  the  available  forage  within  the  unit,  and  that  the  apportionment 
is  conducive  to  good  range  management.   DeVerl  Nichols  and  Gail  Lee, 
A-30401  (Sept.  24,  1965). 


4.6  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Season  of  Use 


An  applicant  has  no  right  to  the  use  of  a  particular  area  of  the 
federal  range  so  long  as  his  exclusion  from  the  area  he  desires  is 
not  so  arbitrary  or  capricious  as  to  render  valueless  his  privately 
owned  lands  and  improvements  or  to  seriously  endanger  the  possibility 
of  his  continuing  in  the  livestock  business. 

The  determination  of  the  season  of  use  of  a  portion  of  the  federal 
range  is  within  the  discretion  of  the  local  officials,  but  it  must  be 
neither  arbitrary  nor  caprecious  and  will  be  changed  if  it  is  shown 
to  be  based  on  insufficient  or  unreliable  evidence.   George  C.  West, 
A-28862  (Aug.  10,  1962). 


Although  a  range  area  may  have  been  grazed  for  years  during  summer  months 
and  summer  grazing  is  convenient  for  certain  range  users,  a  restriction 
on  the  use  of  the  range  for  grazing  during  the  summer  months  made  by 
the  district  manager  in  an  attempt  to  improve  the  condition  of  the  range 
will  be  sustained  where  the  range  users  do  not  satisfactorily  show  that 
his  action  is  arbitrary  or  capricious  in  changing  the  season  of  use. 
Reuben  Meeks  et  al.,  A-30316  (Sept.  10,  1964). 

The  determination  of  season  of  use  is  a  matter  committed  to  the  discretion 
of  the  District  Manager  and  will  not  be  disturbed  if  it  is  not  arbitrary 
or  capricious  and  is  not  shown  to  have  been  based  on  insufficient  or 
unreliable  evidence.  Mrs.  Mildred  Carnahan,  10  IBLA  150  (Mar.  26,  1973). 

5.1  BASE  PROPERTY — Ownership  or  Control 

One  who  sells  a  part  of  his  base  property  to  another  is  not  entitled  to 
retain  all  of  the  grazing  privileges  which  he  enjoyed  in  connection  with 
the  property  prior  to  the  sale.   Glen  L.  and  Harold  C.  Hutchinson  et  al., 
A- 27786  (Aug.  31,  1959). 

Nothing  in  the  Taylor  Grazing  Act  or  the  Federal  Range  Code  requires  that  one 
who  leases  land  not  qualified  as  base  property  must  be  accorded  recognition 
on  the  Federal  Range  because  of  his  control  of  that  nonqualifying  land. 
Alton  Morrell  and  Sons,  A-29569,  A-30094  (Feb.  24,  1965).   72  I.D.  100 

In  a  grazing  district  where  land  is  base,  a  person  who  owns  water  rights  is 
not  entitled  merely  by  reason  of  the  ownership  of  such  rights  to  grazing 
privileges  on  the  land  surrounding  the  waters  in  which  the  rights  are 
claimed,  and  the  allotment  of  such  land  to  another  user  is  not  contrary  to 
section  3  of  the  Taylor  Grazing  Act.   Thomas  Ormachea  and  Michael  P.  Casey, 
A-30599  (Nov.  1,  1966).   73  I.D.  339 

When  the  owner  of  property  recognized  as  base  property  for  the  granting  of 
Federal  grazing  privileges  leases  the  base  property  to  another  for  the 
purpose  of  transferring  the  grazing  privileges  to  him,  the  lessee  has 
sufficient  control  under  the  Federal  Range  Code  to  warrant  the  granting 
of  grazing  privileges. 

In  an  attack  by  another  range  user  there  is  no  basis  to  hold  that  a  licensee 
under  the  Federal  Range  Code  has  lost  his  base  property  qualifications  because 
of  his  alleged  failure  to  use  the  range  when  the  evidence  does  not  substan- 
tially prove  the  charge  of  insufficient  use,  and  further  where  there  has 
been  no  such  determination  by  the  district  manager  after  reference  to  the 
advisory  board  as  required  by  the  Federal  Range  Code  before  a  license  or 
permit  may  be  revoked  and  the  base  property  qualifications  reduced  proportion- 
ately. W.  Dalton  LaRue,  Sr.,  and  Juanita  S.  LaRue,  A-30391  (Mar.  16,  1966). 
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Under  the  Federal  Range  Code,  the  transfer  of  base  property  qualifications 
from  one  property  to  another  must  be  made  with  the  consent  of  owners  or 
encumbrancers  of  the  land,  unless  the  proposed  transferee  is  a  lessee 
of  the  base  property  without  whose  livestock  operations  the  dependency  by 
use  or  priority  thereof  would  not  have  been  established.   For  the  purpose 
of  this  regulation  the  holder  of  a  life  interest  in  the  base  property 
desiring  to  make  a  transfer  will  be  considered  as  the  owner  of  the  base 
property  and  will  not  be  required  to  obtain  the  consent  of  holders  of  future 
interests  to  the  property,  such  as  remaindermen,  in  the  absence  of  a  court 
order  or  judgment  specifically  affecting  his  rights  to  the  transfer. 

Where  persons  claiming  to  own  base  lands  as  remaindermen  protest  the  transfer 
of  base  property  qualifications  from  such  land  to  other  land  owned  by  the  life 
tenant  of  the  base  lands  on  the  ground  that  their  consent  is  required  as 
owners  of  the  base  lands  and  that  the  life  tenant  of  the  base  lands  and  that 
the  life  tenant  has  a  legal  obligation  to  them  not  to  deplete  their 
estate  by  the  transfer  of  the  grazing  privileges,  their  protest  will 
not  be  sustained  in  the  absence  of  a  court  order  or  judgment  specifically 
precluding  such  a  transfer  by  the  life  tentant.   Elizabeth  Barndt 
Crouse  et.  al.,  A-30542  (Mar.  7,  1968). 

A  transfer  of  grazing  privileges  from  one  base  property  to  another  does 
not  require  the  written  consent  of  the  owner  of  the  base  property  from 
which  the  transfer  is  to  be  made  where  the  transferee  is  a  tenant  at 
the  time  when  the  application  for  transfer  is  filed  and  the  tenant's 
livestock  operations  established  the  dependency  by  use  for  such  property. 
Erwin  A.  Swanson,  Appellant  John  D.  Weber,  Herman  C.  Weber  d/b/a/ 
Weber  Brothers,  Intervenors,  10  IBLA  33  (Feb.  22,  1973). 

Under  43  CFR  4115.2-l(e) (8) ,  loss  of  ownership  or  control  of  base 
property  results  in  the  termination  of  grazing  privileges  based  on  such 
property  so  that  thereafter  it  is  not  possible  to  obtain  a  transfer  of 
the  privileges  to  other  property  owned  by  the  lessee.   Charles  Stewart, 
26  IBLA  160  (Aug.  4,  1976). 


5.2  BASE  PROPERTY— Failure  to  Offer 

An  application  for  grazing  privileges  based  on  newly  discovered  past 
grazing  qualifications  is  properly  rejected  when  licenses  and  permits 
have  been  issued  for  more  than  3  consecutive  years  based  on  the  allot- 
ment adjudication  from  which  the  application  at  issue  seeks  to  deviate. 
43  CFR  4115.2-l(e)(13)(i).   Phil  J.  Hillberry,  24  IBLA  283  (Mar.  31,  1976). 
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5.3  BASE  PROPERTY— Qualifications 

Where  the  long-term  forage  production  potential  of  a  grazing  allotment 
is  less  than  the  base  property  qualifications  of  the  sole  user  of  the 
allotment,  it  is  proper  to  reduce  the  qualifications  of  the  user  to  the 
forage  production  potential  as  provided  by  43  CFR  4111.4-3(b)  and  (c). 
Preston  Nutter  Corporation,  A-31103  (Mar.  16,  1970). 

Where  appellant's  grazing  privileges  were  adjudicated  in  1964,  which  he 
accepted  by  signing  an  agreement  specifying  his  grazing  use  and  where 
between  1964  and  1970  he  applied  for  grazing  use  in  accordance  with 
that  adjudication  and  was  licensed  accordingly,  appellant  lost  his 
right  to  appeal  through  failure  to  protest  or  appeal  the  adjudicatory 
decision  of  1964.   43  CFR  4.470(b)  formerly  43  CFR  1853.1(b). 

Under  the  provisions  of  43  CFR  4115. 2-1 (e) (9)  a  grazing  licensee  or 
permittee  is  precluded  from  seeking  to  increase  his  base  property 
qualifications,  where,  for  two  or  more  consecutive  years  subsequent 
to  the  adjudication  of  his  grazing  privileges,  he  has  filed  applications 
for  only  those  qualifications  determined  by  the  adjudicatory  decision. 

Under  the  provisions  of  43  CFR  4115. 2-1 (e) (13) (i)  a  grazing  licensee 
or  permittee  is  precluded  from  questioning  base  property  qualifications 
which  have  been  recognized  and  licenses  have  issued  for  more  than 
three  consecutive  years.  Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972). 

The  doctrine  of  administrative  finality,  the  administrative  counterpart 
of  res  judicata,  ordinarily  bars  reopening  the  issue  of  a  permittee's 
class  1  base  property  qualifications  resolved  in  a  prior  Departmental 
decision,  but  will  not  prevent  modification  of  a  decision  to  correct 
a  conclusion  inconsistent  with  the  legal  ruling  of  the  case  and 
apparently  the  result  of  an  oversight  as  to  the  basis  of  the  factual 
finding  upon  which  it  relies.  T.  T.  Cowgill,  et  al.,  19  IBLA  274 
(Apr.  7,  1975). 


6.1  BASE  PROPERTY  (LAND)— Dependency  by  Use 

In  order  to  qualify  as  lands  dependent  by  use  within  the  meaning  of  the 
Federal  Range  Code,  it  is  necessary  that  land  offered  as  base  property 
shall  have  been  used  in  connection  with  the  same  part  of  the  public 
domain  only  during  a  substantial  part  of  a  qualifying  year  of  the 
priority  period.   Bert  and  Paul  Smith,  Roger  Smith,  A-27769  (Jan.  16, 
1959).  66  I.D.  1 
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Where  there  has  been  no  adjudication  of  commensurability  of  base 
property  during  the  priority  period  and  the  earliest  commensurability 
report  in  the  official  grazing  files  was  not  based  on  a  dependent 
property  survey,  the  commensurability  rating  of  the  base  during  the 
priority  period  will  not  be  conclusively  presumed  to  be  that  shown 
by  the  earliest  commensurability  report  if  there  is  other  evidence  in 
the  record  inconsistent  with  that  report  and  the  applicant  whose 
grazing  privileges  are  affected  thereby  requests  an  opportunity  to 
submit  evidence  on  the  question.  Arthur  V.  Heller,  A-27833  (Mar.  9, 
1959).  66  I.D.  65 

Where  lands  controlled  by  a  livestock  operator  have  been  used  and  recog- 
nized as  qualified  class  1  base  supporting  the  issuance  of  licenses  and 
a  term  permit  authorizing  use  of  the  Federal  range  for  approximately 
20  years,  the  priority  of  such  lands  may  be  recognized  on  the  basis 
of  prior  administrative  adjudications  even  though,  on  reexamination, 
evidence  is  lacking  as  to  whether  such  lands  were  used  as  base  during 
the  priority  period.   Sidney  W.  Nicholes,  A-27918  (Aug.  7,  1959). 

The  range  code  has  authorized  recognition  of  parallel  lands  as  qualified 
base  in  the  absence  of  a  special  rule  to  the  contrary  since  1959,  and 
the  propriety  of  recognizing  such  lands  as  qualified  base  in  1957  in 
a  district  which  had  no  special  rule  precluding  recognition  of  parallel 
lands  is  now  moot. 

An  assertion  on  appeal  to  the  effect  that  parallel  lands  were  recognized 
as  qualified  base  for  one  operator  but  were  not  so  recognized  for  the 
appellant  is  not  in  issue  on  appeal  if  it  was  not  considered  by  the 
hearing  examiner  and  the  appeal  record  contains  no  evidence  as  to  how 
the  qualified  base  of  the  appellant  was  determined.   Herschel  Bedke, 
A- 28607  (July  21,  1961). 

Where  during  the  priority  period  the  Federal  range  was  used  for  grazing 
livestock  of  an  applicant  for  grazing  privileges  for  a  six-month 
period  during  the  year,  and  there  is  no  evidence  that  such  use  during 
the  priority  period  was  improper,  the  six-month  period  may  be  used  in 
determining  the  extent  of  the  class  1  qualification  of  the  base 
property  of  such  applicant  even  though  the  proper  season  of  use  of  the 
Federal  range  in  the  unit  has  been  established  as  five  months  for  the 
purpose  of  awarding  current  grazing  privileges.  Ethel  Cowgill  Rayburn 
etaL,  A-28866  (Sept.  6,  1962). 
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The  failure  of  a  licensee  of  the  federal  range  to  request  grazing 
privileges  or  nonuse  to  the  extent  of  earlier  licenses  supported 
by  the  same  base  property  for  two  consecutive  years  reduces  the  qualifi- 
cation of  the  base  property  to  the  extent  that  it  has  not  been  covered 
by  the  requests  for  two  consecutive  years,  even  though  the  qualifications 
of  the  base  property  have  not  been  formally  adjudicated.  Anawalt 
Ranch  &  Cattle  Co.  et  al.,  A- 28888  (Jan.  31,  1963).   70  I.D.  6 

The  1956  amendment  to  43  CFR  161.6(e)(9)  is  not  so  clear  in  meaning 
as  to  warrant  holding  that  one  who  has  been  given  for  many  years  grazing 
privileges  on  the  basis  of  90  percent  Federal  range  use  will  lose 
Class  I  base  property  qualifications  computed  on  a  100  percent  Federal 
range  use  because  he  fails  after  the  adoption  of  the  1956  amendment  to 
ask  for  privileges  computed  on  a  100  percent  Federal  range  use  basis. 
Newell  A.  Johnson  et  al.,  A-29301  (July  19,  1963).   70  I.D.  369 

An  applicant  for  grazing  privileges  is  properly  denied  nonuse  when  it 
appears  that  he  has  not  offered  his  base  property  to  the  full  extent 
of  its  qualification  in  an  application  for  a  license  or  applied  for 
nonuse  for  a  period  of  two  consecutive  years.  Ray  C.  Bedke,  A-29408 
(July  23,  1963). 

An  application  for  Federal  grazing  privileges  offering  as  base  land 
owned  by  the  applicant  which  was  never  offered  and  approved  as  base 
for  the  award  of  Federal  grazing  privileges  is  propertly  rejected. 
John  J.  Gribble,  A-29491  (July  26,  1963). 

Base  property  qualifications  of  other  users  in  a  grazing  unit  are  not 
subject  to  attack  as  a  matter  of  right  by  a  user  in  the  unit  where  more 
than  three  consecutive  years  have  passed  in  which  the  qualifications  were 
recognized  in  licenses. 

Although  the  Bureau  of  Land  Management  may  make  adjustments  in  licenses 
or  permits  at  any  time  when  necessary  to  comply  with  the  Federal  Range 
Code,  it  is  not  error  to  refuse  to  readjudicate  licenses  upon  the 
basis  of  evidence  that  the  base  qualifications  were  improperly  determined 
where  such  evidence  is  not  conclusive.   Kermit  Percell,  A-29661  (Nov. 
15,  1963). 

Where  an  application  for  grazing  privileges  in  Montana  Grazing  District 
No.  1  has  been  rejected  on  the  ground  that  the  applicant  did  not 
comply  with  the  requirements  of  a  special  rule  adopted  for  that  district 
and  the  applicant  contends  that  he  is  entitled  to  the  privileges  that 
he  had  prior  to  adoption  of  the  rule  in  accordance  with  the  court 
decision  in  McNeil  v.  Utall,  the  case  will  be  remanded  for  determination 
of  the  applicant's  privileges  in  accordance  with  that  decision.   Stanley 
Garthofner,  A-29558  (Jan.  10,  1964). 
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The  requirement  that  a  base  property  must  have  been  offered  in  an 
application  for  grazing  privileges  prior  to  June  28,  1938,  to  be 
qualified  as  dependent  by  use  is  considered  satisfied  where  the  Bureau 
has  long  recognized  an  application  as  establishing  such  rights  and 
there  is  evidence  tending  to  show  that  the  application  was  timely  filed; 
a  challenge  against  the  application  which  attempts  to  fill  gaps  in 
the  record  facts  by  applying  presumptions  of  illegality  and  impropriety 
and  legality. 

A  third  party  should  not  be  able  to  challenge  a  determination  that  a 
property  long  recognized  by  the  Bureau  as  qualified  by  its  dependency 
by  use  was  not  so  qualified  because  of  technicalities  which  the  appli- 
cant was  not  apprised  of  at  the  time  the  application  was  filed  and 
which  he  no  longer  has  an  opportunity  to  correct. 

Where  a  livestock  operation  during  the  priority  period  was  based  upon 
several  properties,  it  is  improper  in  determining  the  qualifications 
of  one  of  the  base  properties  to  ignore  the  other  properties  and  to 
assume  that  the  operations  were  based  completely  on  the  one  property 
in  question;  the  commensurability  of  all  the  base  properties  should  . 
be  compared  with  the  dependency  by  use  on  the  Federal  range  and  the 
resulting  qualifications  should  be  properly  apportioned  among  the  base 
properties. 

Where  a  grazing  unit  is  formally  established  and  class  1  grazing  qualifi- 
cations within  the  unit  are  recognized  in  parties  A  and  B  and  A 
requests  that  the  grazing  qualifications  of  B  be  reduced  on  the  ground 
that  there  should  be  an  apportionment  of  the  dependency  by  use 
between  base  properties  now  owned  by  each  of  them  that  were  controlled 
and  used  by  one  operator  during  the  priority  period,  the  request  is 
properly  refused  where  although  the  method  of  computing  B's  qualifications 
may  have  been  improper  A  has  not  shown  that  the  qualification  attributed 
to  B's  property  is  erroneous,  it  has  been  recognized  for  a  long  period 
of  time,  and  it  is  consistent  with  what  would  have  been  a  proper  method 
of  computation. 

Where  the  class  1  grazing  qualifications  of  a  party  have  been  determined 
by  the  Bureau  upon  the  basis  of  the  dependency  by  use  of  the  base 
property  during  the  priority  years,  a  reduction  in  the  qualifications 
solely  for  the  reason  that  the  lesser  figure  was  all  that  was  originally 
applied  for  prior  to  June  28,  1938,  is  not  supportable  upon  the  basis 
of  any  regulation  and  is  properly  reversed.   Porter  Estate  Company, 
A-30817  (Dec.  2,  1968). 


Where  the  base  property  qualifications  of  a  licensee  were  determined 
in  a  notice  dated  December  11,  1956,  and  thereafter  the  licensee 
and  his  successors  did  not  apply  for  privileges  in  eccess  of  that 
amount,  an  application  filed  by  a  successor  on  November  26,  1963, 
for  in  excess  of  the  amount  on  the  ground  that  the  base  property 
qualifications  warrant  the  higher  amount  is  properly  rejected  on 
the  ground  that  (1)  base  property  qualifications  are  lost  when  they 
are  not  asserted  in  an  application  for  a  period  of  two  consecutive 
years  and  (2)  no  readjudication  of  a  license  can  be  demanded  by  the 
licensee  with  respect  to  base  property  qualifications  where  such 
qualifications  have  been  recognized  and  a  license  or  permit  haw  been 
issued  for  three  years  or  more.   Jack  G.  Taylor,  A-31014  (June  25, 
1969). 

Base  property  qualifications  in  whole  or  in  part,  will  be  lost  upon 
the  failure  for  any  two  consecutive  years  to  include  in  any 
application  for  a  license  or  permit  or  renewal  thereof  the  entire  base 
property  qualifications  for  active,  nonuse,  or  combination  of 
active  and  nonuse.   Bud  Burnaugh,  Appellant,  9  IBLA  6  (Jan.  10,  1973). 

6.2  BASE  PROPERTY  (LAND)— Commensurability 

The  commensurability  rating  of  base  property  limits  the  extent  of  class 
1  grazing  privileges  where  it  is  less  than  the  priority  of  use 
established  on  the  Federal  range  during  the  priority  period.   Ethel 
/   Cowgill  Rayburn  et  al . ,  A-28866  (Sept.  6,  1962). 

Where  a  livestock  operation  during  the  priority  period  was  based  upon 
several  properties,  it  is  improper  in  determining  the  qualifications 
of  one  of  the  base  properties  to  ignore  the  other  properties  and  to 
assume  that  the  operations  were  based  completely  on  the  one  property 
in  question;  the  commensurability  of  all  the  base  properties  should 
be  compared  with  the  dependency  by  use  on  the  Federal  range  and  the 
resulting  qualifications  should  be  properly  apportioned  among  the 
base  properties.   Porter  Estate  Company,  A-30817  (Dec.  2,  1968). 

Where  a  grazing  permittee  has  been  given  two  consecutive  years  in 
accordance  with  43  CFR  4115.2-l(e) (9) (i)  within  which  to  increase 
the  production  of  his  base  property  or  suffer  the  loss  of  all  or  part 
of  his  base  property  qualifications  and,  where  after  two  growing 
seasons  have  passed  but  not  two  full  years,  he  files  an  application  to 
transfer  some  of  the  qualifications  from  his  base  property  to  other 
land  acquired  by  him,  his  base  property  qualifications  are  still  in 
good  standing  at  the  time  of  filing  the  transfer  application  because 
the  term  "two  consecutive  years"  specified  in  the  regulation  means 
two  consecutive  application  years  and  not  two  growing  seasons. 
Accordingly,  the  District  Manager  should  have  considered  the  transfer 
application  on  its  merits.  William  H.  Casey,  G.  N.  and  M.  Sharp,  A 
Partnership,  Intervenor.  9  IBLA  163  (Jan.  26,  1973).   80  I.D.  18 
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7.   BASE  PROPERTY— Water 

An  application  for  increased  grazing  privileges  is  properly  rejected 
where  the  applicant  has  failed  to  show  that  he  controls  sufficient 
base  water  to  justify  the  award  of  such  privileges  and  his  allotment 
is  lacking  in  fences  to  prevent  the  drift  of  cattle  into  other  portions 
of  the  federal  range  located  in  an  adjoining  state.   Eldon  L.  Smith, 
6  IBLA  166  (June  14,  1972). 


8.1  CANCELLATION  AND  REDUCTION— Reduction  as  Penalty 

In  order  to  enforce  43  CFR  161.6(e) (14) (ii) — concerning  the  payment 
or  reimbursement  of  an  equitable  share  of  the  cost  of  fence  construction 
and  maintenance  by  any  licensee  or  permittee  who  will  benefit  in 
some  substantial  measure  from  the  same — the  district  manager  may, 
on  expiration  of  a  license  or  permit,  condition  its  renewal  on  the 
payment  or  reimbursement,  or  he  may  seek  to  cancel  an  outstanding 
license  or  permit  in  accordance  with  43  CFR  161.9(d).  Opinions 
Relating  to  Fence  Construction  and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521  (June  27,  1958). 

/Memorandum  from  Field  Solicitor,  Salt  Lake  City,  Utah,  to  State 
Supervisor  for  Utah,  Bureau  of  Land  Management.; 

A  grazing  licensee  who  grazes  a  number  of  animals  in  excess  of  the 
number  covered  by  his  existing  grazing  license  is  properly  charged  with 
willful  trespass  upon  the  public  domain  and  subjected  to  disciplinary 
reduction  of  his  grazing  license  where  the  circumstances  do  not 
comport  with  the  notion  that  he  acted  in  good  faith  and  innocent 
mistake.   J.  Leonard  Neal,  A-27922  (June  4,  1959).   66  I.D.  215. 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle 
and  horses  in  trespass  upon  the  public  domain  is  properly  subjected 
to  disciplinary  action  consisting  of  assessment  of  damages  and 
suspension  of  the  grazing  privileges  on  his  base  property.   Eugene 
Miller,  A- 28212  (Apr.  5,  1960).   67  I.D.  116 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle  and 
horses  in  trespass  upon  the  public  domain  is  properly  subjected  to 
disciplinary  action  consisting  of  assessment  of  damages  and  reduction 
of  the  grazing  privileges  of  his  base  property. 

Where  grazing  privileges  are  reduced  for  grazing  trespass,  the  reduction 
attaches  to  the  base  property  and  not  only  to  the  trespasser's 
grazing  privileges. 
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Where  the  base  property  qualifications  of  a  licensee  were  determined 
in  a  notice  dated  December  11,  1956,  and  thereafter  the  licensee 
and  his  successors  did  not  apply  for  privileges  in  eccess  of  that 
amount,  an  application  filed  by  a  successor  on  November  26,  1963, 
for  in  excess  of  the  amount  on  the  ground  that  the  base  property 
qualifications  warrant  the  higher  amount  is  properly  rejected  on 
the  ground  that  (1)  base  property  qualifications  are  lost  when  they 
are  not  asserted  in  an  application  for  a  period  of  two  consecutive 
years  and  (2)  no  read judication  of  a  license  can  be  demanded  by  the 
licensee  with  respect  to  base  property  qualifications  where  such 
qualifications  have  been  recognized  and  a  license  or  permit  haw  been 
issued  for  three  years  or  more.  Jack  G.  Taylor,  A-31014  (June  25, 
1969). 

Base  property  qualifications  in  whole  or  in  part,  will  be  lost  upon 
the  failure  for  any  two  consecutive  years  to  include  in  any 
application  for  a  license  or  permit  or  renewal  thereof  the  entire  base 
property  qualifications  for  active,  nonuse,  or  combination  of 
active  and  nonuse.   Bud  Burnaugh,  Appellant,  9  IBLA  6  (Jan.  10,  1973). 

6.2  BASE  PROPERTY  (LAND)--Commensurability 

The  commensurability  rating  of  base  property  limits  the  extent  of  class 
1  grazing  privileges  where  it  is  less  than  the  priority  of  use 
established  on  the  Federal  range  during  the  priority  period.   Ethel 
/   Cowgill  Rayburn  et  al . ,  A-28866  (Sept.  6,  1962). 

Where  a  livestock  operation  during  the  priority  period  was  based  upon 
several  properties,  it  is  improper  in  determining  the  qualifications 
of  one  of  the  base  properties  to  ignore  the  other  properties  and  to 
assume  that  the  operations  were  based  completely  on  the  one  property 
in  question;  the  commensurability  of  all  the  base  properties  should 
be  compared  with  the  dependency  by  use  on  the  Federal  range  and  the 
resulting  qualifications  should  be  properly  apportioned  among  the 
base  properties.  Porter  Estate  Company,  A-30817  (Dec.  2,  1968). 

Where  a  grazing  permittee  has  been  given  two  consecutive  years  in 
accordance  with  43  CFR  4115.2-l(e) (9) (i)  within  which  to  increase 
the  production  of  his  base  property  or  suffer  the  loss  of  all  or  part 
of  his  base  property  qualifications  and,  where  after  two  growing 
seasons  have  passed  but  not  two  full  years,  he  files  an  application  to 
transfer  some  of  the  qualifications  from  his  base  property  to  other 
land  acquired  by  him,  his  base  property  qualifications  are  still  in 
good  standing  at  the  time  of  filing  the  transfer  application  because 
the  term  "two  consecutive  years"  specified  in  the  regulation  means 
two  consecutive  application  years  and  not  two  growing  seasons. 
Accordingly,  the  District  Manager  should  have  considered  the  transfer 
application  on  its  merits.  William  H.  Casey,  G.  N.  and  M.  Sharp,  A 
Partnership,  Intervenor,  9  IBLA  163  (Jan.  26,  1973).   80  I.D.  18 
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7.   BASE  PROPERTY— Water 

An  application  for  increased  grazing  privileges  is  properly  rejected 
where  the  applicant  has  failed  to  show  that  he  controls  sufficient 
base  water  to  justify  the  award  of  such  privileges  and  his  allotment 
is  lacking  in  fences  to  prevent  the  drift  of  cattle  into  other  portions 
of  the  federal  range  located  in  an  adjoining  state.   Eldon  L.  Smith, 
6  IBLA  166  (June  14,  1972). 


8.1  CANCELLATION  AND  REDUCTION— Reduction  as  Penalty  . 

In  order  to  enforce  43  CFR  161.6(e) (14) (ii) — concerning  the  payment 
or  reimbursement  of  an  equitable  share  of  the  cost  of  fence  construction 
and  maintenance  by  any  licensee  or  permittee  who  will  benefit  in 
some  substantial  measure  from  the  same — the  district  manager  may, 
on  expiration  of  a  license  or  permit,  condition  its  renewal  on  the 
payment  or  reimbursement,  or  he  may  seek  to  cancel  an  outstanding 
license  or  permit  in  accordance  with  43  CFR  161.9(d).  Opinions 
Relating  to  Fence  Construction  and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521  (June  27,  1958). 

/Memorandum  from  Field  Solicitor,  Salt  Lake  City,  Utah,  to  State 
Supervisor  for  Utah,  Bureau  of  Land  Management./ 

A  grazing  licensee  who  grazes  a  number  of  animals  in  excess  of  the 
number  covered  by  his  existing  grazing  license  is  properly  charged  with 
willful  trespass  upon  the  public  domain  and  subjected  to  disciplinary 
reduction  of  his  grazing  license  where  the  circumstances  do  not 
comport  with  the  notion  that  he  acted  in  good  faith  and  innocent 
mistake.   J.  Leonard  Neal,  A-27922  (June  4,  1959).   66  I.D.  215. 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle 
and  horses  in  trespass  upon  the  public  domain  is  properly  subjected 
to  disciplinary  action  consisting  of  assessment  of  damages  and 
suspension  of  the  grazing  privileges  on  his  base  property.   Eugene 
Miller,  A- 28212  (Apr.  5,  1960).   67  I.D.  116 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle  and 
horses  in  trespass  upon  the  public  domain  is  properly  subjected  to 
disciplinary  action  consisting  of  assessment  of  damages  and  reduction 
of  the  grazing  privileges  of  his  base  property. 

Where  grazing  privileges  are  reduced  for  grazing  trespass,  the  reduction 
attaches  to  the  base  property  and  not  only  to  the  trespasser's 
grazing  privileges. 
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The  fact  that  a  grazing  licensee  has  repeatedly  been  assessed  and  has 
paid  damages  for  prior  grazing  trespasses  may  be  considered  in  determ- 
ining whether  the  most  recent  trespass  was  willful. 

An  offer  to  pay  monetary  damages  in  lieu  of  a  reduction  of  grazing 
privileges  imposed  for  a  willful  trespass  will  be  rejected  because 
the  Federal  Range  Code  does  not  provide  for  monetary  penalties  and 
the  reduction  of  grazing  privileges  is  a  more  suitable  punishment 
for  the  willful  trespass  committed.   Clarence  S.  Miller,  A-28215 
(Apr.  20,  1960).   67  I.D.  145 

When  the  evidence  presented  before  a  hearing  examiner,  in  a  hearing 
held  to  determine  whether  violations  of  the  Federal  Range  Code  have 
occurred  because  of  an  alleged  grazing  of  cattle  on  the  Federal 
range  beyond  the  time  period  permitted  by  the  license  of  the  party, 
does  not  support  the  Government's  allegations  of  willful  trespass  or 
valuation  of  forage  consumed,  it  is  improper  to  penalize  the  licensee 
by  ordering  reductions  in  future  licenses  to  be  issued  to  him  and  the 
case  will  be  remanded  for  further  action  to  assess  damages  for  the 
trespass  committed,  after  reconsidering  the  extent  of  the  trespass 
and  the  valuation  of  the  forage  consumed.  Alvie  E.  Holyoak,  A-29805 
(Jan  23,  1964). 

A  refusal  to  issue  any  license  for  Federal  range  use  greater  than  75 
percent  of  the  Class  I  qualifications  of  an  appellant's  base  property 
for  a  period  of  two  years  is  properly  made  upon  a  determination  that 
the  appellant  has  willfully  grazed  more  sheep  on  the  Federal  range 
than  authorized  by  his  license  where  he  has  a  long  history  of  past 
violations.   L.  W.  Roberts,  A-29860  (Apr.  23,  1964). 

In  cases  of  willfull  trespasses  on  the  Federal  range  a  reduction  or 
suspension  of  grazing  privileges  may  be  imposed  on  the  offender  in 
addition  to  the  assessment  of  monetary  damages.  Alton  Morrell  and 
Sons,  A- 29569,  A-30094  (Feb.  24,  1965).   72  I.D.  100. 

A  grazing  licensee  is  properly  held  to  be  in  willful  trespass  when  he 
permits  his  livestock  to  remain  on  the  Federal  range  during  a  period 
of  time  when  he  has  no  license  for  such  use  and  did  not  apply  for  one, 
but  a  reduction  in  his  future  grazing  privileges,  in  addition  to 
assessment  of  monetary  damages,  for  the  offense  will  be  set  aside 
when  the  record  shows  no  history  of  prior  trespasses  or  flagrancy  in 
the  trespass.   Eldon  L.  Smith,  A-30944  (Oct.  15,  1968). 
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Grazing  trespasses  committed  in  and  before  1953  and  in  1965  and  1967 
constitute  repeated  trespasses  for  which  a  reduction  in  grazing 
privileges  may  be  imposed,  but  where  they  are  not  shown  to  have  been 
willful  or  grossly  negligent,  they  do  not  justify  imposing  as  a 
penalty  for  the  most  recent  trespass,  which  is  also  not  shown  to 
be  willful  or  grossly  negligent,  a  reduction  of  25  percent  in  grazing 
privileges  for  two  years;  a  10  percent  reduction  for  one  year  is 
sufficient. 

Evidence  only  that  a  trespass  took  place  is  not  sufficient  to  establish 
that  it  was  willful  or  grossly  negligent.   Edmund  and  Jessie  Walton, 
A-31066  (May  27,  1969). 

Where  an  applicant  has  been  denied  grazing  privileges  because  he  has 
failed  to  pay  trespass  damages  assessed  by  the  Secretary  of  the 
Interior  but,  despite  repeated  warnings  by  Bureau  of  Land  Management 
personnel,  he  willfully  and  repeatedly  grazed  his  livestock  in  trespass, 
an  Administrative  Law  Judge,  following  a  hearing  on  a  show  cause 
notice,  properly  assessed  trespass  damages  and  suspended  the  applicant's 
grazing  privileges  until  three  years  after  payment  of  the  damages. 
Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972). 

Where  a  permit  to  spray  the  public  land  with  a  chemical  sage  brush 
defoliant  would  only  have  been  granted  subject  to  a  condition 
that  grazing  of  the  treated  lands  be  suspended  for  a  minimum  of 
one  year,  a  grazing  licensee  who  willfully  engages  in  such  a  spraying 
program  without  seeking  proper  authorization  to  do  so,  in  violation 
of  a  regulation,  will  not  be  allowed  thereby  to  avoid  the  grazing 
suspension  which  would  otherwise  have  been  imposed.   Bureau  of  Land 
Management,  (Appellant),  Diamond  Ring  Ranch,  (Appellee),  and  Bureau 
of  Sports  Fisheries  and  Wildlife,  Amicus  Curiae,  12  IBLA  358  (Aug. 
17,  1973). 

Where  a  grazing  trespass,  is  willful,  grossly  negligent,  or  repeated, 
disciplinary  action  in  the  form  of  suspension,  reduction,  or  revoca- 
tion, or  denial  of  renewal  of  a  grazing  license  or  permit  may  be 
warranted.   The  regulatory  factors,  together  with  any  mitigating 
circumstances,  should  be  considered  to  determine  the  extent  of  the 
reduction  or  other  disciplinary  action. 

Where  the  record  of  a  grazing  trespass  case  does  not  support  a 
finding  of  mitigating  or  extenuating  circumstances  which  warrant 
changing  a  20  percent  reduction  of  a  grazing  permittee's  active 
use  qualifications  for  two  grazing  seasons,  an  Administrative  Law 
Judge's  order  of  such  a  reduction  will  be  upheld.   Eldon  Brinkerhoff, 
24  IBLA  324  (Apr.  21,  1976).   83  I.D.  185. 


*-r  :' 


8.2  CANCELLATION  AND  REDUCTION—To  Conform  with  Base  Property  Qualifications 

Where  grazing  privileges  have  been  allowed  for  a  long  period  of  time 
upon  the  basis  that  a  showing  sufficient  to  satisfy  the  requirements 
of  the  Federal  Range  Code  had  been  made,  such  grazing  privileges  will 
not  be  canceled  unless  there  is  convincing  evidence  that  the  base 
property  upon  which  the  privileges  are  predicted  was  not  qualified 
and  that  the  action  in  granting  the  privileges  was  clearly  erroneous. 
Bert  and  Paul  Smith,  Roger  Smith,  A-27769  (Jan.  16,  1959).   66  I.D.  1 

A  livestock  operator  may  not  be  awarded  grazing  privileges  in  excess 
of  those  authorized  by  the  Federal  Range  Code  and  the  fact  that  he 
was  previously  awarded  privileges  greatly  exceeding  the  number  which 
his  property  is  qualified  to  support  does  not  justify  the  continuance 
of  awards  which  are  not  in  conformity  with  the  requirements  of  the 
code.   Sidney  W.  Nicholes,  A-27918  (Aug.  7,  1959). 

In  an  attack  by  another  range  user  there  is  no  basis  to  hold  that  a 
licensee  under  the  Federal  Range  Code  has  lost  his  base  property 
qualifications  because  of  his  alleged  failure  to  use  the  range  when 
the  evidence  does  not  substantially  prove  the  charge  of  insufficient 
use,  and  further  where  there  has  been  no  such  determination  by  the 
district  manager  after  reference  to  the  advisory  board  as  required  by 
the  Federal  Range  Code  before  a  license  or  permit  may  be  revoked  and 
the  base  property  qualifications  reduced  proportionately.  W.  Dalton 
LaRue,  Sr.,  and  Juanita  S.  LaRue,  A-30391  (Mar.  16,  1966). 

Where  the  class  1  grazing  qualifications  of  a  party  have  been  determined 
by  the  Bureau  upon  the  basis  of  the  dependency  by  use  of  the  base 
property  during  the  priority  years,  a  reduction  in  the  qualifications 
solely  for  the  reason  that  the  lesser  figure  was  all  that  was  originally 
applied  for  prior  to  June  28,  1938,  is  not  supportable  upon  the  basis 
of  any  regulation  and  is  properly  reversed.  Porter  Estate  Company, 
A-30817  (Dec.  2,  1968). 

Base  property  qualifications  in  whole  or  in  part,  will  be  lost  upon 
the  failure  for  any  two  consecutive  years  to  include  in  any  application 
for  a  license  or  permit  or  renewal  thereof  the  entire  base  property 
qualifications  for  active,  nonuse,  or  combination  of  active  and  nonuse. 
Bud  Burnaugh,  Appellant,  9  IBLA  6  (Jan.  10,  1973). 

A  decision  denying  an  application  for  100  percent  nonuse  of  grazing 
privileges  and  requiring  applicants  to  initiate  substantial  active 
use  within  two  years  or  suffer  revocation  of  their  base  property 


qualifications  will  be  affirmed  where  the  applicant  is  not  enganged 
in  the  livestock  business,  has  not  used  his  grazing  privileges  for 
many  years,  and  where  nonuse  is  not  necessary  for  range  conservation, 
animal  health,  or  other  justifiable  cause.   Floyd  and  Corwin  Silva, 
20  IBLA  237  (May  15,  1975). 

The  term  "two  consecutive  years"  in  43  CFR  4115.2-l(e) (9)  means  two 
consecutive  application  years  from  the  data  established  by  a  district 
manager  as  the  deadline  for  filing  grazing  applications. 

Under  43  CFR  4115. 2-l(e) (9) ,  cancellation  of  grazing  license  is  proper 
when  a  user  of  the  Federal  range  fails  to  include  in  an  application 
for  grazing  license  renewal,  the  base  property  qualifications  (for 
active,  nonuse,  or  combination  thereof)  on  or  before  the  duly 
established  filing  date  for  two  consecutive  grazing  seasons,  regard- 
less of  whether  the  land  surrounding  the  leased  lands  are  controlled 
by  licensee  and  his  relatives.   John  Hudspeth,  21  IBLA  91  (June  27, 
1975). 

Under  43  CFR  4115.2-l(e) (8) ,  loss  of  ownership  or  control  of  base 
property  results  in  the  termination  of  grazing  privileges  based  on 
such  property  so  that  thereafter  it  is  not  possible  to  obtain  a 
transfer  of  the  privileges  to  other  property  owned  by  the  lessee. 

Even  if  it  be  established  that  the  Department  had  not  applied  in  other 
cases  regulation  43  CFR  4115.2(e)(8),  which  requires  termination  of 
grazing  privileges  upon  loss  of  ownership  or  control  of  base  property, 
such  failure  to  apply  the  regulation  is  not  authority  to  further 
disregard  the  regulation. 

Prior  recognition  of  grazing  privileges  based  on  licensee's  erroneous 
statement  of  ownership  of  base  property  does  not  estop  the  Department 
from  canceling  the  privileges  when  it  becomes  aware  of  the  facts. 
Charles  Stewart,  26  IBLA  160  (Aug.  4,  1976). 


8.3  CANCELLATION  AND  REDUCTION— To  Conform  with  Grazing  Capacity  of 
Federal  Range. 

When  it  is  necessary  to  reduce  grazing  privileges  under  section  161.6(f) 
of  the  Federal  Range  Code,  Class  2  licenses  and  permits,  properly 
issued,  stand  on  equal  footing  with  Class  1  licenses  and  permits. 
Interpretation  of  43  CFR  161.6(f)  Reduction  of  Grazing  Privileges 
to  Reach  Carrying  Capacity  of  an  Area  or  Unit,  M-36550  (Jan.  7,  1959). 

(Memorandum  from  Regional  Solicitor,  Portland,  Oregon,  to  Oregon  State 
Supervisor  Bureau  of  Land  Management.) 
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Where,  in  order  to  reach  the  carrying  capacity  of  the  Federal  range, 
a  24  percent  reduction  in  grazing  use  is  imposed  on  all  licensees 
and  permittees  on  an  equal  percentage  basis  in  accordance  with  the 
range  code  and,  in  addition,  a  further  reduction  in  use  is  also 
imposed  on  one  licensee,  the  basis  and  authority  for  the  further 
reduction  should  be  set  forth  in  a  notice  to  the  licensee,  as 
required  by  the  range  code.   Lawrence  Edwards,  A-28991  (June  13, 
1962).  69  I.D.  95. 

An  appeal  from  a  reduction  in  grazing  privileges  charging  that  the 
range  survey  upon  which  the  reduction  was  based  was  unreliable  will 
not  entitle  the  appellant  to  a  reversal  when  the  record  shows  that 
the  charge  is  supported  only  by  the  personal  opinion  of  the  appellant 
and  his  co-appellants  as  to  the  condition  of  the  range  and  their 
expert's  criticism  of  the  Bureau's  measurement  of  grazing  capacity 
accompanied  by  his  admission  that  he  had  never  made  a  survey  for  this 
purpose  and  his  failure  to  suggest  how  a  proper  survey  should  be  made 
and  there  is  adeuqate  evidence  submitted  by  the  Bureau  and  the 
intervenors  supporting  the  reliability  of  the  survey  in  question. 
Foster  L.  Mills  et  al. ,  A-29330  (Jan.  14,  1963). 

Decisions  reducing  the  grazing  privileges  of  licensees  on  the  Federal 
range  are  properly  affirmed  when  the  appellents  complain  that  the 
survey  to  determine  the  carrying  capacity  of  the  range  upon  which  the 
reductions  were  based  was  unrealiable  but  fail  to  show  actual  error 
in  the  survey.  Virgil  and  Elizabeth  Russell  et  al.,  A-29232  (Jan.  14, 
1963). 

Where  Bureau  of  Land  Management  personnel  made  a  range  survey  using 
the  weight-estimate  method  of  computing  forage  to  determine  the 
carrying  capacity  of  the  range  in  an  above-normal  precipitation 
year  and  made  an  adjustment  in  order  to  establish  a  normal  precipitation 
year  earring  capacity  by  means  of  a  mathematical  formula  relating 
forage  growth  and  amount  of  yearly  precipitation  and  licensees  appealed 
decisions  reduding  their  grazing  privileges   based  on  the  adjusted 
carrying  capacity  of  the  range,  a  decision  by  the  hearing  examiner  on 
such  appeals  applying  the  formula  but  prescribing  a  limitation  to  its 
application  in  reducing  the  grazing  privileges  will  not  be  disturbed 
where  it  appears  from  the  record  to  be  reasonable  and  within  the 
discretionary  authority  of  this  Department.   Stanford  Bennett  et  al., 
A-29164  (Feb.  20,  1963). 
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Where  lands  have  been  withdrawn  for  the  use  of  the  Army  and  the  use  is 
inconsistent  with  usage  of  the  land  for  grazing  purposes,  grazing 
permits  are  properly  canceled  as  to  lands  within  the  withdrawal; 
the  fact  that  the  Army  had  instituted  condemnation  proceedings 
involving  such  lands  does  not  necessarily  preclude  this  Department 
from  canceling  the  permits. 

Grazing  permits  are  licenses  which  may  be  revoked  by  this  Department 
without  giving  rise  to  any  right  of  compensation  to  the  permittees; 
however,  if  the  cancelation  resulted  because  the  lands  were  withdrawn 
for  war  or  national  defense  purposes  for  the  Army,  the  question  as 
to  whether  the  permittees  are  entitled  to  any  compensation  in  addition 
to  what  may  have  been  received  already  from  the  Army  under  the  act  of 
July  9,  1942,  as  amended,  must  rest  with  the  Army  as  it  is  not  a 
question  which  properly  concerns  this  Department.  H.  D.  Mollohan  and 
Eagle  Tail  Ranch,  A-29335  (July  8,  1963) 

Action  by  a  district  manager  in  designating  allotments  within  a  unit 
in  a  grazing  district,  reducing  the  grazing  privileges  on  an  equal 
basis  in  one  of  the  allotments,  and  proposing  to  construct  a  fence 
within  the  unit  to  prevent  livestock  trespassing,  which  has  been 
affirmed  after  a  hearing  by  a  hearing  examiner  and  on  appeal  to  the 
Director  of  the  Bureau  of  Land  Management,  will  not  be  disturbed  on 
appeal  to  the  Secretary,  where  the  action  is  reasonable  and  supportable 
by  the  record;  and  the  grazing  users-appellants'  request  for  an  oral 
argument  is  denied  since  the  decision  must  be  based  upon  the  record 
made  at  the  hearing  and  it  appears  that  there  would  be  no  purpose  for 
which  an  oral  argument  could  serve  without  requiring  a  new  hearing  in 
the  case.  David  C.  Bagley  et  al.,  A-30138  (Dec.  29,  1964). 

Where  a  reduction  in  grazing  use  is  ordered  because  of  insufficiency 
of  the  range  and  the  reduction  is  phased  over  a  3-year  period,  a 
user  who  fails  to  appeal  from  the  reduction  when  it  is  initially 
ordered  has  no  right  to  appeal  in  a  subsequent  year  when  the  reduction 
for  that  year  becomes  effective.   Kennon  Stapp,  A-30550  (June  2,  1966). 

A  substantial  reduction  in  grazing  privileges  of  users  of  a  common 
allotment  in  a  unit  is  not  a  sufficient  reason,  in  itself,  to 
require  the  removal  of  a  fence  and  the  changing  of  a  separate  allot- 
ment within  the  unit  so  that  additional  range  may  be  used  by  those  in 
the  common  allotment,  where  the  separate  allotment  had  been  in 
existence  for  more  than  three  years  prior  to  the  reduction  without  any 
protest  or  challenge  by  the  other  users  in  the  unit,  even  though  no 
reduction  is  imposed  on  the  users  of  the  separate  allotment,  but 
rather,  an  increase  in  their  privileges  is  granted,  resulting  from 
an  increase  in  the  grazing  capacity  of  the  separate  allotment  due  to 
the  development  of  water  holes  by  the  allottees  after  that  allotment 
had  been  created. 
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A  range  survey  conducted  by  Bureau  of  Land  Management  personnel  will 
be  upheld  if  no  error  is  shown  in  the  survey  by  range  users  challenging 
a  reduction  in  their  grazing  privileges  based  upon  the  survey;  error 
is  not  shown  in  the  survey  merely  by  the  fact  that  a  determination  of 
the  carrying  capacity  of  the  range  more  than  20  years  previously  is 
more  than  twice  as  great  as  that  determined  in  the  later  survey,  nor 
by  the  fact  that  the  survey  was  conducted,  with  reason  being  shown, 
without  the  use  of  control  pastures  to  determine  proper  forage  acre 
requirements  to  be  used  as  criteria  in  determining  the  carrying  capacity 
of  the  range.  Western  States  Cattle  Company,  Inc.,  et  al.,  A-30572 
(Oct.  10,  1966). 

A  reduction  in  grazing  privileges  in  order  to  conform  to  the  carrying 
capacity  of  the  range  will  not  be  disturbed  if  the  grazing  users 
fail  to  show  adequately  that  the  range  survey  determining  the  carrying 
is  in  error,  and  that  a  reduction  is  not  necessary  in  order  to  prevent 
the  deterioration  of  the  range  caused  by  overgrazing  and  drouth  conditions. 
N.  J.  Meagher  and  Company,  et  al.,  A-30612  (Dec.  12,  1966) 

On  remand  of  a  case  involving  the  award  of  grazing  privileges  on  an 
annual  basis,  the  applicant  can  introduce  evidence  to  show  that  the 
grazing  capacity  of  the  range  has  improved  since  the  date  of  the  range 
survey  on  which  the  contested  award  was  made;  however,  a  reduction 
in  grazing  privileges  based  on  a  range  survey  will  not  be  changed 
unless  the  applicant  can  demonstrate  why  or  in  what  way  the  range 
survey  was  in  error.   Lawrence  Edwards,  A-30696,  A-30705  (Apr.  21, 
1967).   74  I.D.  120 

A  reduction  in  grazing  privileges  based  upon  the  finds  of  a  range 
survey  will  not  be  disturbed  when  no  error  in  the  survey  is  demonstrated. 
Carl  Alber  et  al.,  A-30369  (May  25,  1967). 

Where  the  long-term  forage  production  potential  of  a  grazing  allotment 
is  less  than  the  base  property  qualifications  of  the  sole  user  of  the 
allotment,  it  is  proper  to  reduce  the  qualifications  of  the  user  to 
the  forage  production  potential  as  provided  by  43  CFR  4111.4-3  (b) 
and  (c).   Preston  Nutter  Corporation,  A-31103  (Mar.  16,  1970). 

A  district  manager  is  authorized  to  impose  a  downward  adjustment  of 
authorized  grazing  use  by  a  licensee  so  as  to  conform  such  use  to  the 
established  grazing  capacity  of  an  allotment,  and  he  is  not  bound  to 
follow  recommendations  of  a  district  advisory  board  that  a  lesser 
reduction  is  imposed. 
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When  necessary  to  reach  the  proper  stocking  rate  of  an  allotment,  a 
reduction  in  grazing  privileges  from  1825  AUM's  to  324  AUM's  in  a 
single  year  may  be  construed  as  not  imposing  serious  hardship  upon 
a  licensee  whose  grazing  use  of  the  allotment  in  the  years  immediately 
prior  to  imposition  of  the  cut  did  not  greatly  exceed  324  AUM's 
and  whose  operation  consists  wholly  of  running  steer  calves  bought 
in  the  fall  of  the  year  and  sold  during  the  following  summer. 
United  States  of  America  v.  John  W.  Nicoll,  4  IBLA  333  (Feb.  14,  1972) 

A  reduction  in  grazing  use  by  a  licensee  or  permittee  is  proper  to 
conform  the  use  to  the  established  grazing  capacity  of  the  allotment. 
United  States  v.  John  K.  Johnson,  8  IBLA  68  (Oct.  26,  1972) 

A  reduction  in  grazing  use  by  a  licensee  or  permittee  is  proper  to 
conform  the  use  to  the  established  grazing  capacity  of  the  federal 
range.   Lloyd  Pewonka,  James  Caves  and  H.  R.  Sudbrack,  Roy  Kindle  and 
Sons,  8  IBLA  303  (Dec.  7,  1972) 

The  determination  of  the  carrying  capacity,  seasons  and  maximum  annual 
period  of  use  of  the  federal  range  in  a  grazing  district  or  administra- 
tive unit  is  committed  to  the  local  Bureau  of  Land  Management  officials, 
and  their  findings  are  accepted  in  the  absence  either  of  evidence 
that  the  findings  were  improperly  determined  or  of  a  proper  showing 
as  to  what  the  correct  determination  should  have  been.   Alvie 
Holyoak  Estate  et  al.,  9  IBLA  37  (Jan.  11,  1973) 

The  determination  of  the  carrying  capacity  of  the  federal  range  in  a 
grazing  district  is  committed  to  the  local  Bureau  of  Land  Management 
officials,  and  their  findings  are  accepted  in  the  absence  either  of 
evidence  that  the  findings  were  improperly  determined  or  of  a  proper 
showing  as  to  what  the  correct  determination  should  have  been;  however, 
where  a  reduction  in  licensed  use  is  imposed  which  is  greater  than 
what  the  evidence  supports,  the  reduction  in  licensed  use  will  be 
adjusted  upward  accordingly.   E.  L.  Cord,  9  IBLA  178  (Jan.  29,  1973) 

Appeals  from  decisions  of  District  Managers  involving  cancellation  of 
section  3  grazing  privileges  should  be  directed  to  an  Administrative 
Law  Judge  for  a  hearing.   Where  appeals  of  that  nature  have  been 
mistakenly  sent  to  the  Board  of  Land  Appeals,  the  case  will  be  remanded 
to  the  appropriate  state  office  of  the  Bureau  of  Land  Management  for 
transmittal  to  the  hearings  division.   Colorado  Preferred  Investment, 
Ltd.,  16  IBLA  262  (July  25,  1974) 
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8.4  CANCELLATION  AND  REDUCTION  -  Reduced  Area  of  Use. 

A  portion  of  a  grazing  permit  is  properly  canceled  when  it  appears 
that  the  land  is  suitable  for  disposition  by  public  sale  and  partial 
cancellation  of  the  permit  will  not  unduly  interfere  with  the  per- 
mittee's livestock  operations.  Herbert  C.  Rose,  A-27917  (July  22,  1959) 

If  continued  grazing  within  a  monument  under  a  revocable  grazing  permit 
would  result  in  damage  or  destruction  of  the  values  to  be  protected 
and  preserved  by  establishment  of  the  monument,  it  is  an  abuse  of 
discretion  and  therefore  illegal  to  allow  such  activity  to  continue. 
Legality  of  Grazing  Permits  in  Organ  Pipe  Cactus  National  Monument, 
M-36734  (Apr.  5,  1968). 

Where  the  grazing  privileges  of  one  grazing  user  are  in  part  reduced  by 
a  deletion  of  an  area  from  his  individual  allotment  on  the  ground 
that  the  area  should  have  been  allocated  to  another  user  when  the 
allotments  were  set  up  the  first  user  must  be  compensated  for  the  lost 
grazing  privileges.  Richard  McKay,  Eureka  Ranch  Company,  2  IBLA  1 
(Feb.  26,  1971). 

Elimination  of  a  range  user's  so-called  "split  use"  between  two  grazing 
districts  by  consolidation  of  his  grazing  privileges  in  a  particular 
grazing  district  is  reasonably  incident  to  formulation  and  implement- 
ation of  grazing  management  programs  by  the  Bureau  of  Land  Management 
and  will  be  permitted  to  stand  absent  severe  economic  impact  on  the 
parties  affected  thereby.  United  States  v.  Charles  Maher,  et  al. , 
5  IBLA  209  (Mar.  21,  1972)  79  I.D.  109. 

9.   CONSTRUCTION  AND  IMPROVEMENT  PERMITS. 

An  applicant  for  desert  land  entry  upon  public  land  upon  which 
authorized  range  users  have  placed  permanent  improvements  is  properly 
required  to  compensate  the  range  users  for  such  improvements  as  a 
condition  to  allowance  of  the  entry.  Una  D.  Pidcoe,  A-29068  (Nov.  6, 
1962) . 

A  Bureau  of  Land  Management  appraisal  of  the  amount  of  compensation  to 
be  paid  to  the  owner  of  an  authorized  fence,  who  was  a  former  grazing 
lessee  on  lands  approved  for  sale  to  a  state  agency,  will  be  modified 
to  increase  the  amount  where  the  appraisal  is  made  on  a  per-rod  basis 
and  the  fence  owner  contends  on  appeal,  which  contention  is  uncontro- 
verted  by  the  state,  that  he  measured  the  fence  at  a  greater  length 
than  the  length  on  which  the  appraisal  was  based,  because  much  of  the 
fence  is  constructed  over  rough  terrain  which  measures  out  to  a  greater 
distance  than  the  surveyed  distance.  Carl  A.  Klug,  Nebraska  Game  and 
Parks  Commission,  8  IBLA  35  (Oct.  11,  1972). 
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Range  improvement  permits,  issued  pursuant  to  sec.  15  of  the  Taylor 
Grazing  Act,  as  amended,  43  U.S. C.  1T  315 (m)  (1970),  may  be  canceled 
where  the  improvement  would  interfere  with  the  range  management 
practices  determined  by  the  Bureau  of  Land  Management;  where  a 
management  plan  of  the  Bureau,  developed  for  a  project  authorized 
under  the  Federal  Water  Project  Recreation  Act  of  July  9,  1965,  16 
U.S.C.  U  460  1-12,  et  seq.  (1970),  designates  an  area  of  public 
lands  as  a  "roadless  zone"  for  purposes  of  wildlife  and  recreational 
uses,  it  is  proper  for  the  Bureau  to  cancel  an  existing  range  improve- 
ment permit  and  deny  an  application  for  a  similar  permit  which  calls 
for  the  construction  of  roads  in  such  zoned  areas.  Mary  A.  Van  Alen, 
8  IBLA  77  (Oct.  27,  1972). 

Where  pursuant  to  cooperative  agreements  for  the  construction  of  a 
fence  on  public  land  between  appellant's  and  another's  allotments 
and  where  all  the  parties  have  complied  with  the  terms  of  the  cooperative 
agreements,  a  request  for  partial  reimbursement  of  costs  on  an  equal 
basis  may  not  be  considered,  because  such  issues  were  resolved  in  an 
earlier  contract  and  it  is  essentially  a  dispute,  if  any,  between  pri- 
vate parties,  and  neither  an  Administrative  Law  Judge  nor  the  Board 
of  Land  Appeals  has  authority  to  direct  payment  of  compensation. 
Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972). 

Improvements  placed  on  permitted  land  shall  be  considered  affixed 
thereto  unless  excepted  therefrom  under  the  terms  of  the  permit. 
Administrative  Appeal  of  Clair  Coomes  v.  Area  Director,  Aberdeen, 
et  al.,  2  IBIA  257  (Apr.  22,  1974)   81  I.D.  217 

10.   EXCHANGE  OF  USE. 

Exchange-of-use  is  a  method  which  permits  livestock  operators  having 
ownership  or  control  of  non-Federal  land  interspersed  and  normally 
grazed  in  conjunction  with  the  surrounding  Federal  range  to  agree 
with  the  grazing  officials  that  he  may  graze  on  the  surrounding  land 
to  an  extent  not  to  exceed  the  grazing  capacity  of  his  land  in  consi- 
deration of  his  granting  to  the  Bureau  of  Land  Management  the  management 
and  control  of  his  land  for  grazing  purposes. 

A  refusal  by  grazing  officials  to  enter  into  an  exchange-of-use  agree- 
ment may  properly  be  based  on  considerations  of  good  range  management 
and  where  it  is  not  shown  that  a  refusal  was  not  so  based  the  refusal 
cannot  be  characterized  as  arbitrary.   Nick  Chournos,  A-29932  (Feb. 
24,  1965). 

Exchange-of-use  is  a  method  which  permits  livestock  operators  having 
ownership  or  control  of  non-Federal  land  interspersed  and  normally 
grazed  in  conjunction  with  the  surrounding  Federal  range  to  agree 
with  the  grazing  officials  that  he  may  graze  on  the  surrounding  land 
to  an  extent  not  to  exceed  the  grazing  capacity  of  his  land  in  consi- 
deration of  his  granting  to  the  Bureau  of  Land  Management  the  manage- 
ment and  control  of  his  land  for  grazing  purposes. 
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Consummation  of  an  exchange  of  use  proposed  by  a  livestock  operator 
is  discretionary  on  the  part  of  the  grazing  officials,  such  an 
exchange  may  not  be  consummated  unless  it  accords  with  the  principles 
of  good  range  management. 

The  rejection  of  an  application  for  exchange  of  use  based  on  non- 
qualifying land  does  not  deny  the  applicant  any  rights  to  which  he  is 
entitled  under  the  Taylor  Grazing  Act.  Alton  Morrell  and  Sons, 
A-29569,  A-30094  (Feb.  24,  1965),  72  I.D.  100. 

Where  grazing  privileges  have  been  exercised  in  the  past  on  the  basis 
of  an  agreement  whereby  the  use  of  private  lands  in  one  pasture  has 
been  exchanged  for  the  use  of  federal  lands  in  another,  the  agreement 
may  properly  be  construed  either  as  an  exchange  of  the  use  of  an 
area  of  land  for  the  privilege  of  using  another  designated  area  of 
land  for  grazing  or  as  an  exchange  of  the  use  of  the  first  area  for 
the  privilege  of  grazing  a  specified  number  of  animals  on  the  second. 
David  Abel  et  al . ,  2  IBLA  87  (Mar.  26,  1971),  78  I.D.  86. 

The  district  manager  may  in  the  exercise  of  his  discretion  refuse . to 
allow  an  exchange  of  use  of  lands  leased  by  a  licensee  in  an  area  in 
which  it  has  no  grazing  privileges  for  privileges  in  an  area  allotted 
to  it.   Ball  Brothers  Sheep  Company  et  al.,  2  IBLA,  166  (Apr.  12,  1971). 

Where  a  District  Manager's  decision  granted  and  application  for  exchange 
of  use  of  grazing  lands  conditioned  upon  the  applicant's  securing  a 
range  line  agreement  from  the  other  affected  range  users,  an  appeal 
asserting  that  said  decision  is  arbitrary  and  capricious  or  an  abuse  of 
discretion  will  be  dismissed  where  appellant's  evidence  does  not  so 
demonstrate.  Evart  Jensen  (Appellant) ,  Bureau  of  Land  Management 
(Appellee,  Clyde  L.  Dorius,  Morrell  Mathews,  Evan  Memmott,  Nord  Memmott, 
Ralph  Lund,  Noel  Robbins,  Alan  Mathews  and  Parley  Ivie  (Intervenors) , 
13  IBLA  152  (Sept.  26,  1973). 

11.  FREE  USE. 

Section  5  of  the  Taylor  Grazing  Act  does  not  establish  an  absolute  right, 
for  all  time  and  in  all  circumstances,  to  a  free-use  license.   Opinions 
Relating  to  Fence  Construction  and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521  (June  27,  1958)  (Memorandum  from  Field  Solicitor,  Salt 
Lake  City,  Utah,  to  State  Supervisor  for  Utah,  Bureau  of  Land  Management.) 

The  "right"  to  a  free-use  license  is  circumscribed  and  necessarily 
limited  by  its  possible  effect  in  the  discretion  of  the  Secretary  of 
the  Interior  (and  his  delegates)  on  other  users  in  an  allotted  Federal 
range  area. 
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A  free-use  applicant  is  not  disqualified  to  receive  the  free-use  license 
applied  for  by  the  mere  fact  that  he  can  care  for  his  livestock  kept  for 
domestic  purposes  on  his  private  land,  nor  by  the  mere  fact  that  he  is 
a  regular  grazing  licensee  or  permittee,  nor  by  the  mere  fact  that  he 
is  not  dependent  on  the  soil  and  its  products  along  with  a  few  domestic 
livestock  and  their  products  for  his  principal  means  of  livelihood. 

"Saddle  horses"  do  not  qualify  an  applicant  for  a  free-use  license;  however, 
horses  used  as  "work  stock"  may.   Opinions  Relating  to  Fence  Construction 
and  Free-Use  Licenses  on  the  Federal  Range,  M-36521  (June  27,  1958) 
Memorandum  from  Field  Solicitor,  Salt  Lake  City,  Utah,  to  State  Supervisor 
for  Utah  Bureau  of  Land  Management.) 

12.   LICENSE  AND  PERMITS. 

Class  2  licenses  and  permits,  properly  issued  in  accordance  with  the 
Federal  Range  Code,  are  "regular"  licenses  and  permits  as  that  term  is 
used  in  the  Federal  Range  Code.  Interpretation  of  43  CFR  161.6(f) 
Reduction  of  Grazing  Privileges  to  Reach  Carrying  Capacity  of  an  Area  or 
Unit,  M-36550  (Jan.  7,  1959).   (Memorandum  from  Regional  Solicitor, 
Portland,  Oregon,  to  Oregon  State  Supervisor,  Bureau  of  Land  Management.) 

A  grazing  license  or  permit  issued  under  the  Taylor  Grazing  Act  is  not  a 
contract  with  the  United  States,  and  it  does  not  confer  upon  the  licensee 
or  permittee  any  vested  right  to  the  continued  use  of  the  land  covered 
by  the  license  or  permit. 

A  protest  by  a  grazing  licensee  against  allowance  of  an  application  for 
a  mineral  patent  is  properly  rejected  where  the  protest  merely  makes 
general  uncorroborated  assertions  that  the  mining  claim  is  invalid  for 
lack  of  discovery  and  that  the  land  is  more  suitable  for  grazing  and 
other  non-mineral  uses.  Dr.  and  Mrs.  A.  J.  Kafka,  A-29807  (Feb.  3, 
1964) . 

Sanctions  may  not  be  imposed  upon  a  grazing  license  pursuant  to  43  CFR 
4113.1  for  certain  alleged  activity,  unless  such  activity  violates  the 
terms  or  conditions  of  the  license,  the  Taylor  Grazing  Act,  a  provision 
of  43  CFR  Part  4110,  or  of  any  approved  special  rule. 

The  Secretary  of  the  Interior  or  his  delegate  is  not  obligated  to  issue 
a  grazing  permit  or  license  to  an  applicant;  the  issuance  of  such  permits 
or  licenses  is  committed  to  agency  discretion;  therefore,  the  Secretary 
may  refuse  to  issue  or  to  renew  such  license  where  the  applicant,   to 
enhance  his  grazing  operation,  has  violated  the  terms  of  a  statute  or 
regulation  prohibiting  the  killing  of  wildlife. 
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Renewal  of  a  grazing  license  by  a  District  Manager  is  not  an  abuse  of 
discretion  where  the  licensee  is  accused  of  illegally  killing  bald 
and  golden  eagles  but  no  administrative  hearing  or  judicial  proceeding 
has  yet  been  held  to  determine  said  licensee's  guilt,  where  nonrenewal 
would  not  necessarily  prevent  the  licensee  from  continuing  to  graze 
cattle  pending  disposition  of  such  proceeding,  and  where  the  renewed 
license  contains  a  provision  allowing  for  its  reduction,  cancellation, 
or  revocation  in  the  event  the  licensee  is  found  to  have  illegally 
killed  eagles  after  an  administrative  or  judicial  proceeding. 

Where  the  transferee  of  a  grazing  license  has  knowledge  that  such  license 
might  be  in  jeopardy  because  of  illegal  activities  allegedly  involving 
his  transferor,  a  hearing  to  determine  the  guilt  of  the  transferor 
would  serve  no  useful  purpose  where  the  alleged  principal  culprit  of 
the  illegal  activities  is  dead,  all  criminal  charges  against  the  trans- 
feror have  been  dismissed,  and  the  transfer  itself  does  not  appear 
to  have  been  made  to  escape  the  imposition  of  sanctions.   National 
Wildlife  Federation  (Appellant)  v.  Bolten  Range,  Inc.  (Respondent), 
24  IBLA  391  (May  3,  1976) 

1.  Cancellation  or  Reduction — Grazing  Permits  and  Licenses:  Generally 

A  grazing  permittee  under  sec.  3  of  the  Taylor  Grazing  Act  does  not 
have  an  absolute  right  to  a  permit  renewal  even  though  denial  thereof 
will  impair  the  value  of  his  grazing  unit  which  is  pledged  as  security 
for  a  bona  fide  loan.   The  Department  may  refuse  to  renew  such  a 
permit  when  the  public  interest  requires  that  the  subject  land  be 
preserved  from  unnecessary  injury,  exchanged,  disposed  of,  or  reclassified 
for  alternate  public  use.   Similarly,  if  the  Department  may  deny  renewal 
outright  under  the  above  circumstances,  the  Department  may  renew  such 
a  permit  for  a  lesser  term  than  previously  allowed  pending  completion 
of  a  Management  Framework  Plan  and  an  Allotment  Management  Plan  which 
are  oriented  not  only  to  livestock  grazing,  but  also  to  multiple  use 
management  which  includes  such  concerns  as  land  and  water  conservation, 
environmental  protection,  and  other  resource  management  objectives  which 
can  be  achieved  by  reclassification  of  national  resource  lands  and 
manipulation  of  grazing  activity. 

2.  Grazing  Permits  and  Licences:  Generally — Words  and  Phrases 

"Such  permit"  as  used  in  sec.  3  of  the  Taylor  Grazing  Act,  43  U.S.C.  § 
315b  (1970),  providing  for  a  renewal  of  a  grazing  permit  does  not 
mean  only  a  permit  identical  with  the  terms  and  provisions  of  the 
original. 
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A  reduction  of  grazing  privileges  in  order  to  conform  to  the  carrying 
capacity  of  the  range  will  not  be  disturbed  if  the  grazing  users 
fail  to  show  adequately  that  the  range  survey  determining  the  carrying 
capacity  is  in  error,  and  that  a  reduction  is  not  necessary  in  order 
to  prevent  the  deterioration  of  the  range  caused  by  overgrazing  the 
drouth  conditions.   N.  J.  Meagher  and  Company,  et  al.  ,  A-30612  (Dec.  12, 
1966) 

On  remand  of  a  case  involving  the  award  of  grazing  privileges  on  an 
annual  basis,  the  applicant  can  introduce  evidence  to  show  that  the 
grazing  capacity  of  the  range  has  improved  since  the  date  of  the  range 
survey  on  which  the  contested  award  was  made;  however,  a  reduction  in 
grazing  privileges  based  on  a  range  survey  will  not  be  changed  unless 
the  applicant  can  demonstrate  why  or  in  what  way  the  range  survey  was 
in  error.   Lawrence  Edwards,  A-30696,  A-30705  (Apr.  21,  1976)  74  I.D.  120 

A  determination  of  the  grazing  capacity  of  a  unit  of  the  Federal  range 
will  not  be  disturbed  in  the  absence  of  positive  evidence  of  error; 
where,  subsequent  to  the  conduct  of  a  survey  of  the  grazing  capacity 
of  a  unit  of  the  Federal  range,  further  study  is  directed  to  ascertain 
the  forage  acre  requirement  applicable  to  that  unit,  evidence  considered 
in  a  proceeding  held  to  determine  the  soundness  of  the  results  of  such 
study  is  properly  limited  to  that  which  has  a  bearing  on  the  question 
of  the  carrying  capacity  of  the  range,  and  evidence  of  grazing  trespass 
within  the  unit,  of  improper  allocation  of  grazing  privileges  among 
licensed  users  of  the  unit  or  of  other  irregularity  in  the  administration 
of  the  Federal  Range  Code,  none  of  which  is  shown  to  reflect  upon  the 
accuracy  of  the  Bureau's  determination  of  grazing  capacity,  is  properly 
disregarded.   0.  J.  Cooper  et  al.,  Redd  Ranches,  A-30974  (Apr.  29,  1969) 

Where  a  grazing  allotment  includes  both  private  and  federal  range  lands, 
the  Bureau  of  Land  Management  may  properly  determine  the  grazing 
capacity  of  all  of  the  lands  in  the  allotment  and  require,  as  a 
condition  to  the  issuance  of  a  permit  or  license  to  graze  the  federal 
range,  that  the  number  of  livestock  using  the  private  lands  be  limited 
to  the  recognized  capacity  of  the  lands. 

A  determining  of  the  carrying  capacity  of  a  unit  of  range  by  the  Bureau 
of  Land  Management  will  not  be  disturbed  in  the  absence  of  positive 
evidence  of  error.   David  Abel  et  al.,  2  IBLA  87  (Mar  26,  1971)   78  I.D.  .86 

Where  the  weight  of  expert  testimony  at  a  hearing  relating  to  the 
reduction  of  grazing  privileges  indicates  the  carrying  capacity  is 
greater  than  the  figure  estimated  by  a  Bureau  of  Land  Management  range 
survey,  the  case  will  be  remanded  for  further  study  to  determine  accurately 
the  actual  carrying  capacity  of  the  allotment  in  question.  United  States 
of  America  v.  John  W.  Nicoll,  4  IBLA  333  (Feb.  14,  1972) 


A  determination  by  the  Bureau  of  Land  Management  of  the  carrying  capacity 
of  a  unit  of  the  federal  range  will  not  be  disturbed  in  the  absence  of 
positive  evidence  of  error.  United  States  v.  John  K.  Johnson,  8  IBLA 
68  (Oct.  26,  1972) 

A  determination  by  the  Bureau  of  Land  Management  of  the  carrying  capacity 
of  a  unit  of  the  federal  range  will  not  be  disturbed  in  the  absence  of 
positive  evidence  of  error.   Lloyd  Pewonka,  James  Caves  and  H.  R. 
Sudbrack,  Roy  Kindle  and  Sons,   8  IBLA  303  (Dec.  7,  1972) 

A  range  survey  by  the  Bureau  of  Land  Management  determining  the  carrying 
capacity  of  a  federal  range  area  will  not  be  disturbed  solely  on 
the  basis  of  charges  that  it  was  not  properly  conducted  where  no 
substantial  evidence  is  submitted  demonstrating  error  in  the  survey. 
Alvie  Holyoak  Estate,  et  al. ,  9  IBLA  37  (Jan.  11,  1973) 

A  range  survey  by  the  Bureau  of  Land  Management  determining  the  carrying 
capacity  of  a  federal  range  area  will  not  be  disturbed  solely  on  the 
basis  of  charges  that  it  was  not  properly  conducted  where  no  error  in 
the  survey  is  demonstrated.   E.  L.  Cord,  9  IBLA  178  (Jan.  29,  1973) 

A  range  survey  by  the  Bureau  of  Land  Management  determining  the  carrying 
capacity  of  a  federal  range  area  will  not  be  disturbed  solely  on  the 
basis  of  charges  that  it  was  not  properly  conducted  where  no  substantial 
evidence  is  submitted  demonstrating  error  in  the  survey.  Midland  Livestock 
Company  et  al.,  10  IBLA  389  (May  14,  1973) 


14.   SPECIAL  RULES 

The  Taylor  Grazing  Act  does  not  require  that  the  rules  for  the  admini- 
stration of  grazing  districts  created  thereunder  be  uniform  in  all 
cases  and  where  land  withdrawn  in  aid  of  proposed  legislation  for  the 
benefit  of  Indians  and  placed  under  the  administration  of  the  Commissioner 
of  Indian  Affairs  is  included  within  such  a  grazing  district,  special 
rules  for  the  administration  of  the  district  may  be  adopted  with  the 
concurrence  of  the  Commissioner  of  Indian  Affairs.   Betty  Ruth  Wright 
et  al. ,  A-27519  (Nov.  14,  1958) 

Where  a  permittee  has  used  her  grazing  privileges  for  many  years  for  a 
class  of  livestock  different  from  that  for  which  grazing  privileges  were 
recognized  for  her  predecessor  under  authority  of  the  range  manager 
and  where  the  advisory  board  has  recommended  approval  of  such  use  and 
there  was  no  protest  against  such  transfer  of  use,  it  is  too  late  to 
protest  against  the  transfer  of  use  on  the  grounds  that  the  transfer 
of  use  did  not  technically  comply  with  the  requirements  of  a  local 
district  rule.   C.  A.  George,  Verva  Bowen,  A-27488  (Nov.  7,  1957) 


The  provisions  of  section  4  of  the  Administrative  Procedure  Act  relating 
to  rule  making  do  not  apply  to  a  special  rule  issued  under  the  Federal 
Range  Code  and  applicable  to  the  range  in  a  particular  district 
because  the  rule  involves  use  of  the  Federal  range  which  is  public 
property,  and  matters  relating  to  public  property  are  expressly 
excepted  from  the  provisions  governing  rule  making  in  section  4  of 
the  Administrative  Procedure  Act. 

The  Federal  Range  Code  provides  that  where  local  conditions  in  a  district 
make  necessary  the  adoption  of  a  special  rule  on  any  of  the  matters  in 
the  range  code,  such  a  rule  may  be  adopted  for  a  particular  district, 
and  where  a  special  rule  is  adopted  which  provides  that  a  different 
priority  period  shall  be  used  than  the  period  provided  in  the  code, 
and  there  are  persuasive  reasons  in  support  of  the  adoption  of  such  a 
rule,  the  award  of  grazing  privileges  in  the  district  may  be  made  in 
accordance  with  the  special  rule,  there  being  no  statutory  requirement 
that  any  priority  period  be  used  in  determining  preferences  in  the 
issuance  of  grazing  permits.  Wade  McNeil  et  al. ,  A-27439  (Nov.  19, 
1957)  64  I.D.  423 

Where  under  the  special  rule  adopted  for  the  classification  of  base 
property  in  Nevada  Grazing  District  No.  4,  total  grazing  privileges 
must  be  based  on  at  least  a  two-thirds  land  base  and  not  to  exceed  a 
one-third  water  base,  a  livestock  operator  with  a  limited  land  base 
has  no  cause  for  complaint  because  he  does  not  receive  grazing  privileges 
based  on  all  of  the  waters  to  which  he  claims  a  right. 

The  special  rule  adopted  for  the  classification  of  base  properties  in 
Nevada  Grazing  District  No.  4  permits  a  combination  of  land  and  water 
as  base  property.   William  Sellas,  Appellant,  B.  H.  Robinson,  Intervener, 
A-27508  (Feb.  5,  1958) 

Where,  on  appeal  from  a  range  manager's  award  of  grazing  privileges  for 
the  1953  and  1954  seasons,  a  hearing  examiner  determined  the  applicant's 
class  1  grazing  privileges  in  accordance  with  the  priority  period 
designated  in  the  range  code,  and  thereafter  a  special  rule  with  respect 
to  the  range  involved  was  adopted  which  rule  changed  the  priority 
period  upon  which  class  1  privileges  were  to  be  determined  for  the 
future,  the  correctness  of  the  hearing  examiner's  determination  becomes 
moot.   Charles  H.  McChesney  et  al. ,  A-27630  (May  28,  1958)   65  I.D.  231 

Where  an  application  for  grazing  privileges  in  Montana  Grazing  District 
No.  1  has  been  rejected  on  the  ground  that  the  applicant  did  not 
comply  with  the  requirements  of  a  special  rule  adopted  for  that  district 
and  the  applicant  contends  that  he  is  entitled  to  the  privileges  that 
he  had  prior  to  adoption  of  the  rule  in  accordance  with  the  court  decision 
in  McNeil  v  Udall,  the  case  will  be  remanded  for  determination  of  the 
applicant's  privileges  in  accordance  with  that  decision.   Stanley  Garthofne.-, 
A-29558  (Jan.  10,  1964) 
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3.   Grazing  Permits  and  Licenses:   Generally — National  Environmental 
Policy  Act  of  1969:   Environmental  Statements 

Where  by  final  judgment  a  court  has  ordered  that  until  an  appropriate 
environmental  impact  statement  is  issued  the  BLM  will  issue  authorization 
for  livestock  grazing  only  on  an  annual  basis,  a  grazing  permit  can 
be  renewed  for  only  one  year,  even  though  the  grazing  unit  has  been 
pledged  as  security  for  a  bona  fide  loan.   Hat  Ranch,  Inc.   27  IBLA  340 
Decided  November  4,  1976. 


13.   RANGE  SURVEYS 

The  carrying  capacity  of  a  range  may  properly  be  determined  by  a 
determination  of  the  proper  forage  acre  requirement  for  the  range  if 
the  latter  determination  is  made  upon  the  basis  of  the  same  procedure 
followed  for  ascertaining  the  plant  density  for  the  range.   Benton 
Blackburn  et  al.,  A-29234  (Apr.  11,  1963) 

A  range  survey  will  not  be  disturbed  solely  on  the  basis  of  charges 
that  it  was  not  properly  conducted  where  no  positive  evidence  is 
submitted  demonstrating  error  in  the  survey.   Kermit  Purcell,  A-29661 
(Nov.  15,  1963) 

A  range  survey  will  not  be  disturbed  solely  on  the  basis  of  charges 
that  it  was  not  properly  conducted  where  no  positive  evidence  is 
submitted  demonstrating  error  in  the  survey. 

Where  actual  use  information  of  a  controlled  area  within  a  grazing  unit 
is  not  available  and  may  not  be  practical  to  obtain  within  the  immediate 
future,  and  where  the  conditions  are  not  fully  comparable  with  a  unit 
of  known  grazing  capacity,  the  determination  of  the  grazing  capacity 
of  a  unit  of  the  federal  range  by  the  district  manager  will  be  accepted 
when  it  is  based  upon  the  best  information  available,  even  though  the 
forage  acre  requirement  may  not  have  been  determined  in  strict  conformity 
with  the  BLM  Manual.  Melvin  Adams  et  al.,  A-30406  (Nov.  1,  1965) 

A  range  survey  conducted  by  Bureau  of  Land  Management  personnel  will 
be  upheld  if  no  error  is  shown  in  the  survey  by  range  users  challenging 
a  reduction  in  their  grazing  privileges  based  upon  the  survey;  error 
is  not  shown  in  the  survey  merely  by  the  fact  that  a  determination  of 
the  carrying  capacity  of  the  range  more  than  20  years  previously  is 
more  than  twice  as  great  as  that  determined  in  the  later  survey,  nor 
by  the  fact  that  the  survey  was  conducted,  with  reason  being  shown, 
without  the  use  of  control  pastures  to  determine  proper  forage  acre 
requirements  to  be  used  as  criteria  in  determining  the  carrying 
capacity  of  the  range.  Western  States  Cattle  Company,  Inc.,  et  al. , 
A-30572  (Oct.  10,  1966) 
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15.1  TRANSFERS — Base  Property 

A  letter  from  the  owner  of  base  property  stating  that  such  owner  has  no 
objection  to  a  former  owner  applying  to  the  Bureau  of  Land  Management 
for  reassignment  of  his  former  grazing  privileges,  is  construed  as 
written  consent  within  the  meaning  of  43  CFR  4115. 2-2 (b) (3)  which 
provides  that  no  transfer  of  grazing  privileges  will  be  made  without 
the  written  consent  of  the  owner  of  the  base  property  from  which  the 
transfer  is  to  be  made.   Bureau  of  Land  Management,  Appellant, 
Allard  Cattle  Company,  Appellee,  5  IBLA  366  (Apr.  20,  1972) 

A  transfer  of  grazing  privileges  from  one  base  proberty  to  another  does 
not  require  the  written  consent  of  the  owner  of  the  base  property  from 
which  the  transfer  is  to  be  made  where  the  transferee  is  a  tenant  at 
the  time  when  the  application  for  transfer  is  filed  and  the  tenant's 
livestock  operations  established  the  dependency  by  use  for  such 
property.   Erwin  A.  Swanson,  Appellant  John  D.  Weber,  Herman  C. 
Weber  d/b/a  Weber  Brothers,  Intervenors,  10  IBLA  33  (Feb.  22,  1973) 

The  provisions  of  43  CFR  4115. 2-2 (b)  are  applicable  only  to  land  within 
grazing  districts  and  are  not  applicable  to  leases  held  under  sec.  15 
of  the  Taylor  Grazing  Act,  43  U.S. C.  §  315m  (1970).   Alan  G.  Haigh, 
18  IBLA  242  (Dec.  31,  1974) 

Under  43  CFR  4115. 2-1 (e) (8) ,  loss  of  ownership  or  control  of  base 
property  results  in  the  termination  of  grazing  privileges  based  on 
such  property  so  that  thereafter  it  is  not  possible  to  obtain  a 
transfer  of  the  privileges  to  other  property  owned  by  the  lessee. 
Charles  Stewart,  26  IBLA  160  (Aug.  4,  1976) 

15.2  TRANSFERS — Base  Property  Qualifications 

Where  an  applicant  for  a  transfer  of  grazing  privileges  is  a  lessee  of 
base  property  whose  livestock  operations  did  not  establish  the  dependency 
by  use  or  priority  of  the  leased  lands,  the  owner  of  the  lands  must 
consent  to  the  transfer  and  in  the  absence  of  such  consent,  the  application 
to  transfer  is  properly  rejected.   Salvador  Urrutia  Southern  Pacific 
Company,  A-28720  (July  26,  1962) 

Under  the  Federal  Range  Code,  the  transfer  of  base  property  qualifications 
from  one  property  to  another  must  be  made  with  the  consent  of  owners 
or  encumbrancers  of  the  land,  unless  the  proposed  transferee  is  a  lessee 
of  the  base  property  without  whose  livestock  operations  the  dependency 
by  use  or  priority  thereof  would  not  have  been  established.   For  the 
purpose  of  this  regulation  the  holder  of  a  life  interest  in  the  base 
property  desiring  to  make  a  transfer  will  be  considered  as  the  owner  of 
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the  base  property  and  will  not  be  required  to  obtain  the  consent  of 
holders  of  future  interests  to  the  property,  such  as  remaindermen, 
in  the  absence  of  a  court  order  or  judgment  specifically  affecting 
his  rights  to  the  transfer. 

Where  persons  claiming  to  own  base  lands  as  remaindermen  protest  the 
transfer  of  base  property  qualifications  from  such  land  to  other  land 
owned  by  the  life  tentant  of  the  base  lands  on  the  ground  that  their 
consent  is  required  as  owners  of  the  base  lands  and  that  the  life 
tenant  has  a  legal  obligation  to  them  not  to  deplete  their  estate  by 
the  transfer  of  the  grazing  privileges,  their  protest  will  not  be 
sustained  in  the  absence  of  a  court  order  or  judgment  specifically 
precluding  such  a  transfer  by  the  life  tentant.   Elizabeth  Barndt  Crouse 
et.  al.,  A-30542  (Mar.  7,  1968) 

Where  a  grazing  permittee  has  been  given  two  consecutive  years  in 
accordance  with  43  CFR  4115. 2-1 (e) (9) (i)  within  which  to  increase 
the  production  of  his  base  property  or  suffer  the  loss  of  all  or  part 
of  his  base  property  qualifications  and,  where  after  two  growing  seasons 
have  passed  but  not  two  full  years,  he  files  an  application  to  transfer 
some  of  the  qualifications  from  his  base  property  to  other  land  acquired 
by  him,  his  base  property  qualifications  are  still  in  good  standing  at 
time  of  filing  the  transfer  application  because  the  term  "two 
consecutive  years"  specified  in  the  regulation  means  two  consecutive 
application  years  and  not  two  growing  seasons.   Accordingly,  the 
District  Manager  should  have  considered  the  transfer  application  on 
its  merits. 

Where  an  application  to  transfer  base  property  qualifications  to  other 
land  owned  by  an  applicant  is  approved,  the  transfer  is  effective  as 
of  the  date  the  transfer  application  was  filed.   A  sale  at  a  later  date 
by  the  proposed  transferee  would  not  affect  the  transfer,  and  the 
District  Manager  properly  may  consider  the  transfer  application  if 
the  purchasers  of  the  property  have  indicated  an  interest  in  obtaining 
any  grazing  privileges  for  which  that  land  is  base  property.   William  H. 
Casey,  G.  N.  and  M.  Sharp,  A  Partnership,  Intervenor,  9  IBLA  163 
(Jan.  26,  1973)  80  I.D.  18 


16 . 1  TRESPAS  S~Generally 

The  grazing  of  an  excess  number  of  cattle  within  an  area  covered  by  an 
individual  grazing  allotment  consitutes  a  trespass  on  public  land  even 
though  a  portion  of  the  area  is  privately  owned  land  enclosed  by  a 
fence  and  damages  for  such  trespass  are  properly  computed  on  the  basis 
of  the  number  of  cattle  in  excess  of  the  allotment,  the  length  of  such 
unauthorized  grazing,  and  a  reasonable  charge  for  the  forage  thus 
consumed , 
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A  grazing  licensee  who  grazes  a  number  of  animals  in  excess  of  the 
number  covered  by  his  existing  grazing  license  is  properly  charged  with 
willful  trespass  upon  the  public  domain  and  subjected  to  disciplinary 
reduction  of  his  grazing  license  where  the  circumstances  do  not  comport 
with  the  notion  that  he  acted  in  good  faith  and  innocent  mistake. 
J.  Leonard  Neal,  A-27922  (June  4,  1959)   66  I.D.  215 

Where  grazing  privileges  are  reduced  for  grazing  trespass,  the  reduction 
attaches  to  the  base  property  and  not  only  to  the  trespasser's  grazing 
privileges. 

The  fact  that  a  grazing  licensee  has  repeatedly  been  assessed  and  has  paid 
damages  for  prior  grazing  trespasses  may  be  considered  in  determining 
whether  the  most  recent  trespass  was  willful.   Clarence  S.  Miller, 
A-28215  (Apr.  20,  1960)   67  I.D.  145 

The  presence  of  grazing  animals  on  the  federal  range  before  the 
commencement  of  the  licensed  period  or  in  greater  numbers  than  the 
license  allows  constitutes  trespass  for  which  the  licensee  is  responsible 
in  damages  computed  on  the  basis  of  the  reasonable  value  of  the  forage 
consumed  in  trespass.   Vaughn  Stringer,  Stringer  and  Fine,  Fine  Sheep 
Company,  A-28859  (May  18,  1962) 

The  grazing  of  sheep  in  an  area  of  intermingled  unfenced  public  and 
private  lands  at  a  time  not  permitted  by  the  license  issued  to  a 
sheep  owner  constitutes  trespass  on  the  public  lands  for  which  he 
is  answerable  in  damages.   Nick  Chournos,  A-29040  (Nov.  6,  1962) 

When  the  evidence  presented  before  a  hearing  examiner,  in  a  hearing  held 
to  determine  whether  violations  of  the  Federal  Range  Code  have  occurred 
because  of  an  alleged  grazing  of  cattle  on  the  Federal  range  beyond  the 
time  period  permitted  by  the  license  of  the  party,  does  support  the 
Government's  allegations  of  willful  trespass  or  valuation  of  forage 
consumed,  it  is  improper  to  penalize  the  licensee  by  ordering  reductions 
in  future  licenses  to  be  issued  to  him  and  the  case  will  be  remanded 
for  further  action  to  assess  damages  for  the  trespass  committed,  after 
reconsidering  the  extent  of  the  trespass  and  the  valuation  of  the  forage 
consumed.   Alvie  E.  Holyoak,  A-29805  (Jan.  23,  1964) 

A  grazing  trespass  will  not  be  deemed  clearly  willful  where  the  licensee's 
conduct  in  committing  the  trespass  is  consistent  with  his  view  of  the 
date  on  which  the  range  had  been  opened  to  grazing,  and  the  evidence 
that  he  knew  the  correct  date  is  not  persuasive.   Lawrence  F.  Bradbury, 
2  IBLA  116  (Apr.  5,  1971) 


A  grazing  trespass  will  not  be  deemed  clearly  willful  where  two 
separate,  almost  simultaneous  violations  of  short  duration  have 
occurred  followed  by  an  admittedly  willful  violation  involving  only 
one  cow  for  one  day.   State  Director  for  Utah  v.  Edgar  Dunham, 
3  IBLA  155  (Aug.  31,  1971)   78  I.D.  272 

A  finding  by  a  hearing  examiner  that  a  count  of  horses  in  trespass  was 
conducted  by  qualified  employees  of  the  Bureau  of  Land  Management  in 
a  manner  calculated  to  reach  an  accurate  result  will  not  be  disturbed 
even  though  the  permittee  offers  evidence  of  another  count  performed  by 
her  representatives  in  a  different  manner  at  another  time. 

A  revocation  of  the  grazing  privileges  of  a  licensee  to  graze  horses 
will  be  ordered  where  the  Government  establishes  that  on  three 
separate  occasions  the  licensee  willfully  permitted  her  horses  to 
trespass  upon  federal  range,  both  within  and  without  her  private  allot- 
ment, and  it  is  not  feasible  to  fence  a  portion  of  the  allotment  so 
that  her  horses  would  be  restrained.   Mrs.  R.  W.  Hooper,  3  IBLA  330 
(Oct.  20,  1971) 

Grazing  livestock  on  federal  public  lands  in  excess  of  the  authorized 
permit  use,  or  without  an  appropriate  license  or  permit,  consititutes 
trespass  for  which  damages  may  properly  be  assessed. 

Where  an  applicant  for  grazing  privileges  has  failed  to  pay  damages 
assessed  by  the  Secretary  of  the  Interior  for  a  grazing  trespass,  a 
district  manager  properly  conditioned  approval  of  the  applicant's 
application  upon  payment  of  his  outstanding  trespass  damages. 

Where  an  applicant  has  been  denied  grazing  privileges  because  he  has 
failed  to  pay  trespass  damages  assessed  by  the  Secretary  of  the  Interior 
but,  despite  repeated  warnings  by  Bureau  of  Land  Management  personnel, 
he  willfully  and  repeatedly  grazed  his  livestock  in  trespass,  an 
Administrative  Law  Judge,  following  a  hearing  on  a  show  cause  notice, 
properly  assessed  trespass  damages  and  suspended  the  applicant's 
grazing  privileges  until  three  years  after  payment  of  the  damages. 
Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

Where  a  permit  to  spray  the  public  land  with  a  chemical  sage  brush 
defoliant  would  only  have  been  granted  subject  to  a  condition  that 
grazing  of  the  treated  lands  be  suspended  for  a  minimum  of  one  year, 
a  grazing  licensee  who  willfully  engages  in  such  a  spraying  program 
without  seeking  proper  authorization  to  do  so,  in  violation  of  a  regulation, 
will  not  be  allowed  thereby  to  avoid  the  grazing  suspension  which  would 
otherwise  have  been  imposed.   Bureau  of  Land  Management  (Appellant), 
Diamond  Ring  Ranch  (Appellee),  and  Bureau  of  Sports  Fisheries  and 
Wildlife,  Amicus  Curiae,  12  IBLA  358  (Aug.  17,  1973) 
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A  cattle  trespass  decision  rendered  by  an  administrative  law  judge  may  be 
set  aside  and  remanded  where  the  decision  does  not  include  a  statement  of 
findings  and  conclusions,  and  the  reasons  or  basis  therefor,  on  all  material 
issues  of  fact,  law  or  discretion  as  required  for  initial  decisions  under 
5  U.S.C.   557  (1970)  and  43  CFR  4.475. 

Where  a  grazing  district  cattle  trespass  complaint  refers  to  previous  tres- 
passes by  the  base  property  owner,  he  is  served  with  the  complaint,  and  the 
record  indicates  he  intervened  at  the  heart  thereon,  the  decision  appealed 
from  may  be  set  aside  and  remanded  for  clarification.  United  States  v. 
John  J.  Casey,  22  IBLA  358  (Nov.  14,  1975)  82  I.D.  546 

The  term  "grazing  trespass"  as  used  in  the  context  of  the  Federal  Range 
Code  refers  to  the  grazing  of  livestock  on  federal  land  without  an 
appropriate  license  or  permit  or  in  violation  of  the  terms  and  conditions 
of  a  license  or  permit,  and  not  to  any  other  special  meaning  ascribed  under 
other  laws  and  circumstances  if  inconsistent  with  the  usage. 

Where  a  permittee  was  found  to  have  committed  repeated  grazing  trespasses, 
a  fine  of  twice  the  commercial  rate  for  foraging  such  animals  was  war- 
ranted in  accordance  with  the  regulations. 

Where  a  grazing  trespass  is  willful,  grossly  negligent,  or  repeated,  disci- 
plinary action  in  the  form  of  suspension,  reduction,  or  revocation,  or 
denial  of  renewal  of  a  grazing  license  or  permit  may  be  warranted.   The 
regulatory  factors,  together  with  any  mitigating  circumstances,  should  be 
considered  to  determine  the  extent  of  the  reduction  or  other  disciplinary 
action. 

In  determining  whether  grazing  trespasses  are  "willful",  intent  sufficient 
to  establish  willfulness  may  be  shown  by  proof  of  facts  which  objectively 
show  that  the  circumstances  do  not  comport  with  the  notion  that  the  tres- 
passer acted  in  good  faith  or  innocent  mistake,  or  that  his  conduct  was  so 
lacking  in  reasonableness  or  responsibility  that  it  became  reckless  or 
negligent . 

Where  the  record  of  a  grazing  trespass  case  does  not  support  a  finding  of 
mitigating  or  extenuating  circumstances  which  would  warrant  changing  a 
20  percent  reduction  of  a  grazing  premittee's  active  use  qualifications 
for  two  grazing  seasons,  an  Administrative  Law  Judge's  order  of  such  a 
reduction  will  be  upheld.  Eldon  Br inker hoff,  24  IBLA  324  (Apr.  21,  1976) 
83  I.D.  185  " 

16.2  TRESPASS — Measure  of  Damages 

The  grazing  of  an  excess  number  of  cattle  within  an  area  covered  by  an 
individual  grazing  allotment  constitutes  a  trespass  on  public  land  even 
though  a  portion  of  the  area  is  privately  owned  land  enclosed  by  a  fence 
and  damages  for  such  trespass  are  properly  computed  on  the  basis  of  the 
number  of  cattle  in  excess  of  the  allotment,  the  length  of  such  unauthorized 
grazing,  and  a  reasonable  h-arge  for  the  forage  thus  consumed.  J.  Leonard 
Neal,  A-27922  (June  4,  1959)  66  I.D.  215 


A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle  and  horses 
in  trespass  upon  the  public  domain  is  properly  subjected  to  disciplinary 
action  consisting  of  assessment  of  damages  and  suspension  of  the  grazing 
privileges  of  his  base  property.  Eugene  Miller,  A-28212  (Apr.  5,  1960) 
67  I.D.  116 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his  cattle  and  horses 
in  trespass  upon  the  public  domain  is  properly  subjected  to  disciplinary 
action  consisting  of  assessment  of  damages  and  reduction  of  the  grazing 
privileges  of  his  base  property. 

An  offer  to  pay  monetary  damages  in  lieu  of  a  reduction  of  grazing  privil- 
eges imposed  for  a  willful  trespass  will  be  rejected  because  the  Federal 
Range  Code  does  not  provide  for  monetary  penalties  and  the  reduction  of 
grazing  privileges  is  a  more  suitable  punishment  for  the  willful  trespass 
committed.  Clarence  S.  Miller,  A-28215  (Apr.  20,  1960)  67  I.D.  145 

The  presence  of  grazing  animals  on  the  federal  range  before  the  commencement 
of  the  licensed  period  or  in  greater  numbers  than  the  license  allows  con- 
stitutes trespass  for  which  the  licensee  is  responsible  in  damages  computed 
on  the  basis  of  the  reasonable  value  of  the  forage  consumed  in  trespass. 
Vaughn  Stringer,  Stringer  and  Fine,  Fine  Sheep  Company,  A-28859  (May  18,  1962) 

A  refusal  to  issue  any  license  for  Federal  range  use  greater  than  75  percent 
of  the  Class  I  qualifications  of  an  appellant's  base  property  for  a  period 
of  two  years  is  properly  made  upon  a  determination  that  the  appellant  has 
willfully  grazed  mroe  sheep  on  the  Federal  range  than  authorized  by  his 
license  where  he  has  a  long  history  of  past  violations.  L.W.  Roberts, 
A-29860  (Apr.  23,  1964) 

In  cases  of  willful  trespasses  on  the  Federal  range  a  reduction  or  suspension 
of  grazing  privileges  may  be  imposed  on  the  offender  in  addition  to  the 
assessment  of  monetary  damages.  '. 

A  penalty  for  willful  trespass  of  a  suspension  of  grazing  privileges  for 
five  years  will  be  reduced  to  a  reduction  of  privileges  by  40  percent  for 
five  years  where  the  circumstances  do  not  appear  to  warrant  imposition  of 
the  more  stringent  penalty.  Alton  Morrell  and  Sons,  A-29569,  A-30094 
(Feb.  24,  1965)  72  I.D.  100 

A  grazing  licensee  is  properly  held  to  be  in  willful  trespass  when  he  per- 
mits his  livestock  to  remain  on  the  Federal  range  during  a  period  of  time 
when  he  has  no  license  for  such  use  and  did  not  apply  for  one,  but  a  re- 
duction in  his  future  grazing  privileges,  in  addition  to  assessment  of 
monetary  damages,  for  the  offense  will  be  set  aside  when  the  record  shows 
no  history  of  prior  trespasses  or  flagrancy  in  the  trespass.  Eldon  L. 
Smith,  A-30944  (Oct.  15,  1968) 
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Grazing  trespasses  committed  in  and  before  1953  and  in  1965  and  1967 
constitute  repeated  trespasses  for  which  a  reduction  in  grazing  privil- 
eges may  be  imposed,  but  where  they  are  not  shown  to  have  been  willful  or 
grossly  negligent,  they  do  not  justify  imposing  as  a  penalty  for  the  most 
recent  trespass,  which  is  also  not  shown  to  be  willful  or  grossly  negligent, 
a  reduction  of  25  percent  in  grazing  privileges  for  two  years;  a  10  percent 
reduction  for  one  year  is  sufficient. 

Evidence  only  that  a  trespass  took  place  is  not  sufficient  to  establish  that 
it  was  willful  or  grossly  negligent.   Edmund  and  Jessie  Walton,  A-31066 
(May  27,  1969) 

Where  it  has  been  determined  that  a  grazing  trespass  on  the  Federal  range, 
while  not  clearly  willful  or  grossly  negligent,  is  repeated,  the  regulation 
requires  that  the  forage  value  shall  be  computed  and  assessed  at  $4  per  animal 
unit  month  or  twice  the  commercial  rate  if  such  amount  is  higher.  When  the 
commercial  rate  is  $4,  the  assessment  of  damages  at  $8  per  animal  unit  month 
for  repeated  trespasses  will  be  affirmed. 

Where  a  grazing  licensee  committed  eleven  grazing  violations  during  the  period 
1956-62  and  six  violations  during  1967  and  1968,  the  six  violations,  although 
not  found  to  be  clearly  willful  or  grossly  negligent,  constitute  repeated 
trespasses  for  which  a  reduction  in  grazing  privileges  may  be  imposed  and  a 
10%  reduction  for  one  year  is  justified.  John  Gribble,  4  IBLA  134  (Dec.  3, 
1971) 

Where  an  applicant  for  grazing  privileges  has  failed  to  pay  assessed  damages 
for  a  grazing  trespass  which  assessment  has  been  affirmed  by  the  Secretary  of 
the  Interior,  a  district  manager  properly  conditioned  approval  of  the 
applicant's  application  upon  payment  of  his  outstanding  trespass  damages. 
No  license  or  permit  will  be  issued  or  renewed  until  payment  of  any  amount 
found  to  be  due  has  been  offered. 

The  filing  of  a  court  action  to  review  a  decision  of  this  Department  does  not 
automatically  suspend  the  effect  of  the  decision.   This  Board,  however,  may 
order  a  suspension  of  the  decision  during  the  pendency  of  the  court  action 
if  justice  will  thereby  be  served.   If  the  action  challenges  the  assessment 
of  damages  for  a  grazing  trespass,  unless  the  court  orders  otherwise,  the 
grazing  applicant's  failure  to  pay  the  assessed  damages  will  generally 
continue  to  serve  as  a  bar  to  the  issuance  of  any  privileges  to  him  until  or 
unless  the  court  finds  the  damages  should  not  be  assessed.   Eldon  L.  Smith, 
5  IBLA  330  (Apr.  18,  1972)  79  I.D.  149 

Where  it  has  been  determined  that  a  grazing  trespass  on  the  Federal  range  is 
repeated  or  clearly  willful,  the  value  of  the  forage  consumed  shall  be 
computed  and  assessed  at  $4  per  animal-unit  month,  or  twice  the  commercial 
rate  if  such  amount  is  higher.  Where  the  commercial  rate  is  $4,  the  assess- 
ment of  damages  shall  be  at  the  rate  of  $8  per  animal-unit  month. 
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In  .calculating  damages  for  trespass  on  the  Federal  range  based  upon  the 
amount  of  forage  consumed,  whenever  fractional  animal-unit  months  are 
involved,  their  sum  must  be  rounded  upward  to  arrive  at  the  total 
number  of  animal-unit  months  for  which  the  damages  are  to  be  assessed. 

Where  a  grazing  licensee  with  a  record  of  ten  trespass  violations  over 
a  period  of  three  years  commits  additional  violations,  all  of  which  are 
deemed  to  be  repeated  trespasses,  a  reduction  in  grazing  trespasses,  a 
reduction  in  grazing  privileges  may  be  imposed  and  a  20-percent  reduction 
of  two  years. is  justified.   John  E.  Walton,  8  IBLA  237  (Nov.  29,  1972) 

Where  licensee  grazed  cattle  without  permission  or  clearance  in  a  certain 
pasture  as  a  result  of  extenuating  circumstances,  such  act  is  held  to 
constitute  technical  trespass  and  licensee  is  liable  for  single  damages 
of  $2  per  AUM  and  is  not  otherwise  subject  to  disciplinary  action. 
State  Director  for  Utah  v.  Chynoweth  Brothers,  17  IBLA  113  (Sept.  11,  1974) 

Where  the  number  of  cattle  grazing  on  the  Federal  range  exceeds  the  number 
allowed  by  license  and  such  excess  is  attributable  solely  to  appellants' 
lack  of  control  over  their  cattle  and  their  lack  of  diligence  in  taking 
corrective  action  after  being  informed  by  the  Bureau  that  the  excess 
existed,  a  finding  of  willful  trespass  is  warranted. 

Where,  in  an  effort  to  negotiate  a  compromise  settlement  of  an  alleged 
grazing  trespass,  a  rancher  concedes  that  the  trespass  occurred  to  the 
extent  of  a  specific  number  of  animal-unit-months  or  forage,  but  the 
proposed  settlement  is  not  consummated  and  the  case  goes  to  a  hearing  on 
its  merits,  evidence  of  the  purported  admissions  made  by  the  party  during 
such  negotations  must  be  excluded  as  not  competent  to  show  either  the 
fact  or  the  extent  of  the  trespass  alleged. 

Where  it  has  been  determined  that  a  grazing  trespass  on  the  Federal  range 
is  clearly  willful,  the  value  of  the  forage  consumed  shall  be  computed  and 
assessed  at  $4  per  animal-unit-month,  or  twice  the  commercial  rate  if 
such  amount  is  higher.  Where  the  commercial  rate  is  $4.90,  the  assess- 
ment of  damages  shall  be  at  the  rate  of  $9.80  per  animal-unit-month. 
Cesar  and  Robert  Siard,  26  IBLA  29  (July  8,  1976) 

17.   WILD  AND  FREE-ROAMING  HORSES  AND  BURROS  ACT 

A  District  Manager's  decision  denying  a  grazing  permit  for  10  domestic 
horses,  based  on  the  fact  that  such  a  denial  was  required  for  proper 
range  management  and  for  protection  of  wild  horses  under  the  Wild  Free- 
Roaming  Horses  and  Burros  Act,  85  Stat.  649-651,  will  be  overruled 
where  evidence  presented  at  a  hearing  shows  that  granting  the  permit  will 
not  interfere  with  BLM' s  management  of  the  wild  horses  under  the  Act. 
Chester  Baker,  26  IBLA  257  (Aug.  18,  1976) 
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Where  claimants  have  filed  claims  to  horses  on  the  public  lands  under 
sec.  5  of  the  Wild  Horses  and  Burros  Act,  16  U.S.C.  §  1335  (Supp.  IV, 
1974),  and  pursuant  to  the  regulations  in  43  CFR  Subpart  4713,  and 
failed  to  recover  them  within  a  reasonable  period  of  time  as  provided 
in  gathering  authorizations  issued  by  the  Bureau  of  Land  Management, 
the  Department  has  no  authority  to  nullify  their  claims  of  ownership; 
the  regulations  allow  more  than  one  authorization  to  be  obtained; 
claimants  in  proper  circumstances  may  obtain  further  authorizations; 
and  upon  compliance  with  legal  requirements  may  gather  and  claim 
their  horses  and  burro.   George  B.  Shaffner;  et  al.,  26  IBLA  320 
(Aug.  30,  1976) 


18.1  GRAZING  LEASES— Generally 

Accrued  rental  under  a  grazing  lease  becomes  a  dept  due  to  the  United 
States  which  the  Secretary  of  the  Interior  has  no  authority  to  waive 
or  compromise.   E.  R.  Wheeler,  A-27069  (Apr.  1,  1955) 

An  application  for  a  grazing  lease  will  not  be  allowed  for  land  already 
under  grazing  lease  to  another,  where  there  is  no  basis  for  canceling 
the  outstanding  lease.   Robert  E.  Rowe,  A-27063  (Apr.  11,  1953) 

An  applicant  for  a  grazing  lease  who  is  not  qualified  as  a  preference- 
right  applicant  has  no  standing  to  complain  of  the  issuance  of  a 
consolidated  grazing  lease  to  a  preference  right  claimant  without 
the  giving  of  notice  to  the  former.   Carl  0.  Thomsen,  Carl  M.  Ballinger, 
A-27171  (Nov.  7,  1955). 

The  Department  will  adhere  to  its  position  that  a  mineral  locator  of 
an  unpatented  mining  claim  has  no  right  to  its  surface  resources, 
except  such  as  may  be  required  for  actual  mining  purposes,  and  that 
the  Department  has  authority  to  issue  grazing  leases  under  the  Taylor 
Grazing  Act  to  utilize  the  grazing  resources  on  such  claims. 
Albert  Braach,  A-27225  (Dec.  28,  1955). 

No  rights  in  public  land  are  initiated  by  the  issuance  of  a  grazing 
lease  or  by  the  use  of  public  land  under  a  grazing  lease  which  will 
bar  the  disposal,  in  accordance  with  the  general  authority  of  section 
7  of  the  Taylor  Grazing  Act,  of  the  leased  land  to  a  State  pursuant 
to  its  application  for  school  indemnity.   Meadowbrook  Lodge,  Inc., 
A-30432  (Oct.  27,  1965). 


The  State  Director,  in  his  discretion,  may  temporarily  close  to  grazing 
lands  leased  pursuant  to  section  15  of  the  Taylor  Grazing  Act 
whenever,  because  of  depletion  of  the  vegetal  cover  due  to  drought, 
epidemic,  fire,  or  any  other  cause,  such  action  is  necessary  to 
restore  the  forage  on  the  range  to  its  normal  condition,  and  he  may 
terminate  such  a  closure  whenever,  in  his  judgment,  the  conditions 
requiring  the  closure  no  longer  prevail,  and  his  determination  will 
not  be  disturbed  in  the  absence  of  a  clear  showing  or  error. 
Bill  and  June  Cleverly,  A-30530  (June  15,  1966). 

In  keeping  with  the  purposes  of  the  Taylor  Grazing  Act,  as  shown  in 
its  title,  the  award  of  lands  to  an  applicant  for  a  grazing  lease 
under  section  15  of  the  Act  and  the  rejection  of  a  conflicting 
application  for  a  renewal  grazing  lease  for  the  same  lands  will  be 
reversed  where  the  record  shows  that  both  applicants  have  equal 
preference  rights  to  lease,  similar  needs  for  the  land,  and  proper 
management  of  the  leased  range  land  will  be  obtained  from  either 
applicant.   Victor  Powers  and  Florence  Sellers,  5  IBLA  197  (Mar.  20, 
1972) 

A  person  who  owns  lands  contiguous  to  public  lands,  but  who  has  leased 
all  of  his  "range  land"  in  the  county  in  question,  excluding  "the 
approximately  51  acres  comprising  the  home  place"  to  another,  under 
which  agreement  such  other  pays  to  his  lessor  $9,000  per  annum;  runs 
a  grazing  operation  on  such  lands;  utilizes  his  lessor's  livestock; 
acquires  title  to  the  natural  increase  of  such  livestock,  is  entitled 
to  proceeds  from  the  sale  of  replaced  livestock  and  of  calves,  except 
for  the  proceeds  of  bulls,  and  pursuant  to  the  agreement  the  lessor 
divests  himself  of  the  right  of  entry  and  possession  of  the  leased 
land,  is  not  a  qualified  preference-right  claimant  since  he  is  not 
a  "lawful  occupant  of  contiguous  private  land"  within  the  ambit  of 
43  U.S.C.  §  315 (m)  (1970)  and  43  CFR  4121. 2-l(c) (1) (1972) .   Laurence 
A.  Andren,  Appellant,  William  J.  Greenwald,  Appellee,  7  IBLA  14 
(July  24,  1972) 

A  grazing  lease  will  not  bar  disposal  of  the  leased  lands  under  the 
public  land  laws,  and  the  issuance  of  a  patent  deprives  the  Department 
of  all  jurisdiction  over  the  land  so  that  where  the  leased  land  has  been 
patented  pursuant  to  the  exchange  provision  of  the  Taylor  Grazing  Act 
cancellation  of  the  lease  will  be  sustained  despite  the  fact  that  the 
grazing  lessee  was  not  given  direct  notice  of  the  impending  exchange, 
but  the  grazing  lessee  will  be  reimbursed  for  the  unearned  balance 
of  the  rental  paid  to  the  Bureau  of  Land  Management.  Andrew  J.  Myers, 
7  IBLA  314  (Sept.  22,  1972) 
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The  owner  of  a  patented  stock-raising  homestead  in  which  the  minerals 
have  been  reserved  to  the  United  States  or  of  a  grazing  lessee  under 
sec.  15,  Taylor  Grazing  Act,  has  a  sufficient  adverse  interest  under 
43  CFR  4.450-1  (1972)  to  initiate  a  contest  against  a  mining  claimant 
alleging  lack  of  discovery  of  valuable  minerals.   Albert  Thomas  et  ux. , 
(Contestees)  v.  Sam  A.  DeVilbiss,  et  ux.  (Contestants) ,10  IBLA  56 
(Feb.  28,  1973) 

An  owner  of  lands  contiguous  to  federal  lands  is  not  a  qualified 
applicant  for  the  purposes  of  a  section  15  grazing  lease  preference 
application  when  the  nonfederal  lands,  which  are  the  basis  of  the 
preference,  have  been  leased  to  another  party  who  has  complete 
control  over  the  livestock  operation  conducted  thereon. 

An  applicant  for  a  section  15  grazing  lease  has  no  statutory  or 
regulatory  right  to  a  full  evidentiary  hearing  before  an  administrative 
law  judge;  a  hearing  on  issues  of  fact  may  be  ordered  by  this  Board 
in  its  discretion,  but  a  hearing  will  not  be  ordered  where  the  applicant 
does  not  allege  the  existence  of  facts  which,  if  proved,  would 
entitle  her  to  the  relief  sought.   Ruth  E.  Han,  13  IBLA  296  (Oct.  31, 
1973)   80  I.D.  698 

A  district  manager's  decision  prescribing  a  range  managment  plan, 
including  a  rest  rotation  system  to  increase  forage  in  order  to 
improve  the  deterioriated  condition  of  federal  range  within  a  grazing 
lease,  will  be  sustained  in  the  absence  of  the  lessee's  showing  of 
error. 

Except  for  the  minimum  $10  rental  fee  required  for  all  grazing  leases, 
a  rental  fee  is  not  required  by  the  regulations  or  lease  terms  where 
grazing  is  not  permitted  for  a  season  because  of  a  rest  rotation 
system  prescribed  in  a  range  management  plan  for  the  grazing  lease. 
Rental  fees  are  based  upon  animal  unit  months  where  there  is  authorized 
grazing  use  and  not  where  use  is  forbidden.   Douglas  F.  Peterson, 
13  IBLA  351  (Nov.  15,  1973) 

Where  an  application  for  grazing  lease  pursuant  to  section  15  of  the 
Taylor  Grazing  Act,  as  amended,  43  U.S.C.  §  315m  (1970),  is  not  filed 
within  the  sixty-day  period  established  by  43  CFR  4125. 1-1 (a) (3) ,  the 
application  may  be  rejected  as  untimely  filed.   The  exercise  of  this 
discretion  must  be  based  upon  rational  considerations  and  where  such 
application  is  rejected  on  the  erroneous  assumption  that  such  rejection 
Is  required  under  the  regulation,  the  rejection  will  be  set  aside. 
Cox  Enterprises,  Inc.,  14  IBLA  29  (Dec.  3,  1973) 
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An  application  for  a  grazing  lease  is  properly  rejected  where  the 
Area  Manager  has  determined  that  cattle  grazing  in  the  area  requested 
would  compete  with  wildlife  for  the  limited  available  forage  and  has 
therefore  designated  that  the  area  be  used  for  wildlife  only. 

A  decision  of  an  Area  Manager  rejecting  an  application  for  a  grazing 
lease  will  be  allowed  to  stand  in  the  absence  of  a  showing  that  the 
decision  is  arbitrary  or  capricious  because  it  is  not  supported  on 
any  rational  basis.   Glaudio  Ramirez,  14  IBLA  125  (Dec.  28,  1973) 

Where  the  Bureau  of  Land  Management  rejects  a  grazing  lease  renewal 
application  and  no  rational  basis  therefore  is  manifested  in  the  record, 
the  rejection  will  be  reversed  and  the  case  remanded  for  further 
appropriate  consideration.   Vern  A.  Venable,  9  IBLA  294  (Feb.  6,  1973J. 

Conflicting  applicants  for  a  grazing  lease  under  section  15  of  the 
Taylor  Grazing  Act  who  are  in  the  same  category  of  consideration 
set  out  in  the  pertinent  regulation  will  be  given  an  opportunity  to 
divide  the  area  in  conflict  by  agreement,  before  the  District  Manager 
makes  an  allocation.   Rosita  Hills  Ltd. ,  10  IBLA  297  (Apr.  25,  1973). 

Where  only  one  of  two  conflicting  applicants  for  a  section  15  grazing 
lease  has  a  statutory  preference  right  to  the  lease,  historical  use 
of  the  land  is  not  relevant  to  the  apportionment  of  the  federal  range; 
demonstration  of  past  grazing  use  is  only  relevant  in  the  apportion- 
ment of  grazing  lands  between  two  applicants  of  equal  standing. 
Harry  &  Marjory  Grabbert,  11  IBLA  313  (June  29,  1973). 

Where  two  applicants  for  grazing  leases  whose  predecessors  in  interest 
or  who  themselves  have  held  contiguous  grazing  leases  on  federal 
lands  for  many  years  submit  conflicting  applications  for  additional 
portions  of  lands  contained  in  each  of  the  other's  historical 
leaseholds,  the  division  of  the  lands  will  be  made  on  the  basis  of 
historical  use  in  the  absence  of  a  more  compelling  basis  for  a 
different  division,  and  each  applicant  will  be  awarded  the  land  contained 
in  the  prior  leases.   R.  A.  Malesich,  13  IBLA  199  (Oct.  3,  1973). 

Remedies  for  alleged  breach  of  a  private  agreement  between  parties  who 
have  conflicting  grazing  lease  applications  must  be  sought  in  the 
courts,  not  in  the  Department  of  the  Interior t   which  has  no  juris- 
diction over  such  matters. 
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As  the  regulations  pertaining  to  section  15  grazing  leases  now  provide 
that  a  qualified  applicant  is  one  who  is  in  the  livestock  business  and 
has  a  need  for  the  grazing  use  of  the  federal  land,  an  applicant  who 
owns  lands  contiguous  to  federal  land  but  fails  to  show  she  is  in  the 
livestock  business  and  needs  the  federal  land  for  grazing  purposes  is 
not  qualified,  and  her  application  is  properly  rejected  for  that 
reason.  Ruth  E.  Han,  13  IBLA  296  (Oct.  31,  1973)   80  I.D.  698 

The  granting  of  a  grazing  lease  may  be  made  subject  to  the  condition 
that  certain  of  the  lands  leased  shall  be  available  for  use  by  an 
adjoining  stockman  as  a  passageway  for  his  stock.  Joseph  T. 
Kurkowski,  15  IBLA  13  (Feb.  28,  1974) 

Where  an  application  for  a  grazing  lease  pursuant  to  section  15  of  the 
Taylor  Grazing  Act,  as  amended,  43  U.S.C.  §  315m  (1970),  is  not  filed 
within  the  sixty-day  period  established  by  43  CFR  4125.1-l(a) (3) ,  the 
application  may  be  rejected  as  untimely  filed.  The  exercise  of  this 
discretion  must  be  based  on  rational  considerations  which  may  include 
any  of  the  factors  enumerated  in  43  CFR  4121. 2-2 (d),  pertaining 
generally  to  proper  range  management.   Irvin  and  Maxine  Baker,  15  IBLA 
92  (Mar.  11,  1974) 

A  decision  rejecting  an  application  for  a  grazing  lease  will  be 
affirmed  in  the  absence  of  a  showing  that  the  decision  is  arbitrary, 
capricious  or  inequitable. 

Where  conflicting  applications  have  been  filed  for  a  grazing  lease 
and  the  applicants  each  have  made  historical  use  of  the  lands,  the 
Bureau  of  Land  Management,  in  apportioning  the  land,  may  consider  the 
extent  to  which  the  historical  use  of  each  applicant  reflects  a 
willingness  to  effectuate  sound  range  management  practices . 
Carl  and  Lyle  Chris tensen,  16  IBLA  207  (July  8,  1974) 

Where  a  district  manager's  decision  divides  the  sec.  15  grazing  use  of 
a  900-acre  tract  between  the  two  applicants  therefor  on  the  assump- 
tion that  both  are  qualified  preference  right  claimants,  and  it  is 
found  on  appeal  that  one  of  the  applicants,  B,  is  not  so  qualified, 
the  entire  tract  is  properly  awarded  to  A,  the  preference  right 
claimant,  where  it  is  found  that  the  lands  in  issue  are  necessary  "to 
permit  the  proper  use  of  such  contiguous  lands."  43  CFR  4121.2-l(c). 
Robert  P.  Liudahl  and  Greta  M.  Liudahl,  17  IBLA  135  (Sept.  12,  1974) 

A  decision  of  a  District  Manager  rejecting  an  application  for  a  sec.  15 
grazing  lease  will  be  affirmed  in  the  absence  of  a  showing  that  the 
decision  is  arbitrary  or  capricious  because  it  does  not  have  a 
rational  basis. 


An  application  for  a  grazing  lease  is  properly  rejected  where  the 
District  Manager  has  determined  that  the  land  is  unsuitable  for 
grazing  because  it  is  mostly  barren  talus  slope,  the  topography 
is  excessively  steep  and  no  forage  is  available  for  grazing 
purposes.  LaVeta  Acres,  17  IBLA  192  (Sept.  16,  1974) 

A  decision  renewing  a  grazing  lease  and  rejecting  a  conflicting 
application,  rendered  in  compliance  with  the  standard  prescribed  in 
compliance  with  the  standard  prescribed  by  43  CFR  4121.2-I(d) (2), 
will  not  be  overturned  in  the  absence  of  convincing  reasons  that 
the  award  is  not  warranted. 

To  qualify  for  a  sec.  15  grazing  lease  of  federal  lands  an  applicant 
must  be  engaged  in  the  livestock  business  at  the  time  of  his 
application.  George  T.  McDonald,  18  IBLA  159  (Dec.  19,  1974) 

A  determination  by  a  District  Manager  of  the  grazing  capacity  of  lands 
offered  for  a  sec.  15  grazing  lease  will  not  be  overturned  in  the 
absence  of  a  clear  showing  of  error.  The  burden  of  proof  is  upon  the 
party  challenging  such  determination  to  show  that  the  decision  is 
erroneous  or  that  he  has  not  been  dealt  with  fairly. 

An  appeal  from  a  District  Manager's  decision  reducing  the  authorized 
use  of  lands  offered  under  a  sec.  15  grazing  lease  will  be  dismissed 
where  the  grazing  season  covered  by  the  term  of  the  proposed  lease 
has  expired  and  the  appellant  must  meet  a  precondition  before  any 
future  lease  issues.  The  dismissal,  however,  will  be  without 
prejudice  to  the  appellant's  submitting  evidence  to  the  District 
Manager  to  disprove  the  determination  of  the  carrying  capacity  of  the 
range,  if  he  otherwise  meets  the  precondition  for  a  lease. 
John  T.  Murtha,  19  IBLA  97  (Mar.  4,  1975) 

Where  a  sec.  15  grazing  lease  is  issued  to  an  applicant  whose  brother 

is  an  employee  of  this  Department,  and  such  employee  owns  stock  in 

the  corporation  that  owns  the  contiguous  fee  land,  control  over 

which  the  applicant  asserts  as  the  basis  for  his  preference  right 

to  the  grazing  lease,  such  applicant  cannot  be  granted  the  desired 

grazing  lease.  Any  such  lease  must  be  canceled  when  the  facts  are 

called  to  the  Department's  attention.  This  result  occurs  under  43 

CFR  7.2  and  7.3  which  prohibit  any  employee  from  acquiring  or 

retaining  any  interest  in  the  lands  or  resources  administered  by  the 

Bureau  of  Land  Management.  The  prohibition  extends  to  any  interest 

in  land  which  in  any  manner  is  connected  with  or  involves  the  use  of 

the  grazing  resources  administered  by  the  .Bureau  of  Land  Management. 
Donald  E.  and  Nancy  P.  Janson  (On  Reconsideration),  19  IBLA  219 

(Mar.  14,  1975)   82  I.D.  93 


The  regulations  pertaining  to  sec.  15  grazing  leases  provide  that  a 
corporation  is  a  qualified  applicant  for  a  lease  if  it  is  a  corpora- 
tion whose  controlling  interest  is  vested  in  persons  who  are  engaged 
in  the  livestock  business.   43  CFR  4121.1-l(b) .  Where  the  corporate 
applicant  itself  is  engaged  in  a  livestock  business  such  a  showing  is 
sufficient  for  the  corporation  to  meet  this  requirement  without  the 
need  for  those  holding  a  controlling  interest  in  the  corporation  to 
make  an  additional  showing  that  they  are  engaged  in  a  livestock 
operation  in  their  individual  capacities.  Defenders  of  Wildlife, 

19  IBLA  219  (Mar.  25,  1975) 

Where  the  record  does  not  clearly  show  whether  either  or  both  of  two 
grazing  lease  applicants  are  preference  right  applicants  and  does 
not  reflect  consideration  of  all  of  the  factors  mandated  by  43  CFR 
4121.2-l(d)(2)  for  evaluating  conflicting  grazing  lease  applications, 
a  decision  awarding  the  lease  to  one  of  the  parties  will  be  set  aside 
and  the  case  remanded  for  further  consideration.   Elmer  M.  Johnson, 

20  IBLA  111  (Apr.  25,  1975) 

The  regulations  governing  Departmental  employees'  rights  to  hold  a 
direct  or  indirect  interest  in  public  lands  must  be  construed  in 
pari  materia  with  the  regulations  governing  qualification  to  hold  a 
grazing  lease  under  sec.  15  of  the  Taylor  Grazing  Act,  43  U.S.C. 
§315m  (1970).  A  non-employee  may  be  disqualified  from  holding  a 
lease  by  his  business  relationship  with  an  employee  if  the  issuance 
of  the  lease  would  create  an  interest  in  public  land  proscribed  by 
regulation.  Donald  E.  and  Nancy  P.  Janson  (On  Reconsideration) , 
23  IBLA  374  (Feb.  4,  1976) 

One  of  the  functions  of  the  Department  of  Justice  is  to  construe  the 
laws  under  which  other  Government  Departments  act,  28  U.S.C.  §  512 
(1970),  and  when  the  Department  of  Justice  has  advised  the  Department 
of  the  Interior  that  it  has  construed  a  conflict  of  interest  statute 
affecting  Members  of  Congress  and  has  determined  that  it  is  permis- 
sible for  the  spouse  of  a  Member  of  Congress  to  hold  a  grazing  lease 
for  national  resource  lands  under  certain  circumstances,  that  opinion 
is  binding  on  this  Department,  and  a  grazing  lease  is  properly  issued 
when  the  applicant  has  satisfied  the  criteria  set  forth  by  the 
Department  of  Justice.  Joseph  T.  Kurkowski,  24  IBLA  58  (Feb.  23,  1976) 

A  decision  renewing  a  sec.  15  grazing  lease  and  rejecting  a  conflicting 
application,  rendered  in  compliance  with  the  standard  prescribed  by 
43  CFR  4121.2-l(d) (2),  will  not  be  overturned  in  the  absence  of 
convincing  reasons  that  the  award  is  not  warranted. 


Where  conflicting  applications  have  been  filed  for  a  sec.  15  grazing 
lease  and  proper  range  management  can  be  obtained  from  either 
applicant,  and  where  both  have  an  equal  need  for  the  land,  the 
applicant  seeking  a  renewal  based  on  historical  use  generally  will 
be  favored.  Doyr  Cornelison,  24  IBLA  155  (Mar.  15,  1976) 

A  determination  by  a  District  Manager  of  the  grazing  capacity  of  lands 
offered  for  a  sec.  15  grazing  lease  will  not  be  overturned  in  the 
absence  of  a  clear  showing  of  error.  The  burden  of  proof  is  upon  the 
party  challenging  such  determination  to  show  that  the  decision  is 
erroneous  or  that  he  has  not  been  dealt  with  fairly.  Kaser  Brothers, 
24  IBLA  265  (Mar.  29,  1976) 

A  grazing  lease  is  properly  canceled  because  of  the  lessees'  loss  of 
control  of  the  lands  which  were  recognized  as  the  basis  of  the 
preference  right  to  the  lease.  W.  Doyle  Wood,  Jane  L.  Wood,  25  IBLA 
261  (June  23,  1966) 

An  appeal  from  a  decision  of  the  Bureau  of  Land  Management  rejecting  a 
grazing  lease  application  and  approving  a  conflicting  application 
will  not  be  summarily  dismissed  for  failure  to  serve  an  adverse  party 
who  is  not  specifically  designated  as  such  in  the  decision  appealed 
from.  A  decision  of  the  Bureau  of  Land  Management  that  a  conflicting 
applicant  has  a  preference  right  to  the  grazing  lease  will  be  affirmed 
when  the  applicant  appealing  fails  to  indicate  any  error  in  the 
decision.  Jack  Sedman,  25  IBLA  277  (June  25,  1976) 

The  regulations  do  not  require  that  a  lessee  be  given  advance  notice 
of  nonrenewal  of  a  grazing  lease,  nor  is  he  entitled  to  rely  upon  an 
asserted  assurance  that  he  could  have  the  lease  as  long  as  he 
desired. 

It  is  proper  to  reject  an  application  for  renewal  of  a  grazing  lease 
where  the  land  applied  for  is  of  such  character  that  livestock  grazing 
would  be  detrimental  to  other  uses  of  the  land  such  as  wildlife  and 
recreational  uses.  Carl  Peterson,  25  IBLA  328  (June  30,  1976) 

The  regulations  do  not  provide  for  hearings  as  a  matter  of  right  on 
trespass  violations  involving  a  sec.  15  grazing  lessee.  For  the 
Board  of  Land  Appeals  to  exercise  its  discretion  under  43  CFR 
4.415  and  order  a  hearing,  the  appellant  must  allege  facts  which, 
if  proved,  would  entitle  him  to  the  relief  sought.  Rodney  Rolfe 
and  Ronald  J.  Rolfe,  25  IBLA  331  (June  30  1976)   83  I.D.  269 


18.2  GRAZING  LEASES— Applications 


After  partial  rejection  of  an  application  for  renewal  of  a  grazing 
lease  because  of  a  competing  application  filed  by  a  contiguous 
landowner,  notice  during  the  pendency  of  an  appeal  from  such  rejec- 
tion that  the  competing  applicant  has  disposed  of  his  base  lands 
requires  that  the  appeal  be  remanded  to  the  Bureau  of  Land  Management 
for  disposition  in  accordance  with  the  altered  circumstances. 
Evan  J.  Watt,  Trustee,  et  al.,  Coyne  C.  Tibbetts,  A-27775 
(Dec.  23,  1958) 

An  application  to  lease  grazing  lands  under  section  15  of  the  Taylor 
Grazing  Act  is  properly  rejected  upon  the  basis  of  a  range  survey 
which  determined  the  carrying  capacity  of  the  range  to  be  too  low 
for  cattle  use,  and,  in  the  absence  of  evidence  indicating  a  reason 
for  doubting  the  accuracy  of  the  Bureau's  determination  of  carrying 
capacity,  such  determination,  based  upon  the  examination  of  the  lands 
by  qualified  conservationists,  will  be  accepted  by  the  Department  as 
correct.  Western  Farm  Management  Co.,  A-30594  (Dec.  14,  1966) 

An  application  for  a  grazing  lease  for  land  already  under  lease  is 
properly  rejected  where  no  grounds  are  established  for  cancellation 
of  the  outstanding  lease.  Robert  M.  Taylor,  Transamerica  Title 
Insurance  Company,  IBLA  70-24  (Dec.  9,  1970) 

A  person  who  owns  lands  contiguous  to  public  lands,  but  who  has  leased 
all  of  his  "range  land"  in  the  county  in  question,  excluding  "the 
approximately  51  acres  comprising  the  home  place"  to  another,  under 
which  agreement  such  other  pays  to  his  lessor  $9,000  per  annum;  runs 
a  grazing  operation  on  such  lands;  utilizes  his  lessor's  livestock; 
acquires  title  to  the  natural  increase  of  such  livestock,  is  entitled 
to  proceeds  from  the  sale  of  replaced  livestock  and  of  calves, 
except  for  the  proceeds  of  bulls,  and  pursuant  to  the  agreement  the 
lessor  divests  himself  of  the  right  of  entry  and  possession  of  the 
leased  land,  is  not  a  qualified  preference-right  claimant  since  he  is 
not  a  "lawful  occupant  of  contiguous  private  land"  within  the  ambit  of 
43  U.S.C.  S  315 (m)  (1970)  and  43  CFR  4121.2-l(c) (1)  (1972). 
Laurence  A.  Andren,  Appellant,  William  J.  Greenwald,  Appellee,  7  IBLA 
14  (July  24,  1972) 


If  a  new  applicant  for  a  grazing  lease  files  his  application  for  lands 
in  an  existing  lease  within  the  regulatory-required  period  of  not  less 
than  30  days  nor  more  than  90  days  prior  to  the  expiration  of  the 
current  lease,  his  application  is  not  subject  to  rejection  as  being 
made  for  land  not  available  for  lease.  Douglas  V.  Livingston,  et  al., 
8  IBLA  61  (Oct.  26,  1972) 

Where  an  award  of  public  land  embraced  in  two  conflicting  preference 
right  applications  is  based  upon  the  factors  enunciated  in  43  CFR 
4121.2-1,  it  will  not  be  disturbed  absent  a  showing  that  the  award  is 
inequitable.  Dick  Reckman,  et  al.,  8  IBLA  227  (Nov.  28,  1972) 

Except  for  the  minimum  $10  rental  fee  required  for  all  grazing  leases, 
a  rental  fee  is  not  required  by  the  regulations  or  lease  terms  where 
grazing  is  not  permitted  for  a  season  because  of  a  rest  rotation 
system  prescribed  in  a  range  management  plan  for  the  grazing  lease. 
Rental  fees  are  based  upon  animal  unit  months  where  there  is  autho- 
rized grazing  use  and  not  where  use  is  forbidden. 
Douglas  F.  Peterson,  13  IBLA  351  (Nov.  15,  1973) 

Where  an  application  for  grazing  lease  pursuant  to  section  15  of  the 
Taylor  Grazing  Act,  as  amended,  43  U.S.C.  I  315m  (1970),  is  not  filed 
within  the  sixty-day  period  established  by  43  CFR  4125.1-l(a) (3) ,  the 
application  may  be  rejected  as  untimely  filed.  The  exercise  of  this 
discretion  must  be  based  upon  rational  considerations  and  where  such 
application  is  rejected  on  the  erroneous  assumption  that  such 
rejection  is  required  under  the  regulation,  the  rejection  will  be  set 
aside.  Cox  Enterprises,  Inc.,  14  IBLA  29  (Dec.  3,  1973) 

An  application  for  a  grazing  lease  is  properly  rejected  where  the 
Area  Manager  has  determined  that  cattle  grazing  in  the  area  requested 
would  compete  with  wildlife  for  the  limited  available  forage  and  has 
therefore  designated  that  the  area  be  used  for  wildlife  only. 

A  decision  of  an  Area  Manager  rejecting  an  application  for  a  grazing 
lease  will  be  allowed  to  stand  in  the  absence  of  a  showing  that  the 
decision  is  arbitrary  or  capricious  because  it  is  not  supported  on  any 
rational  basis.  Claudio  Ramirez,  14  IBLA  125  (Dec.  28,  1973) 

Where  an  application  for  a  grazing  lease  pursuant  to  section  15  of  the 
Taylor  Grazing  Act,  as  amended,  43  U.S.C.  §  315m  (1970),  is  not  filed 
within  the  sixty-day  period  established  by  43  CFR  4125.1-l(a) (3) ,  the 
application  may  be  rejected  as  untimely  filed.  The  exercise  of  this 
discretion  must  be  based  on  rational  considerations  which  may  include 
any  of  the  factors  enumerated  in  43  CFR  4121.2-2(d),  pertaining 
generally  to  proper  range  management.   Irvin  and  Maxine  Baker, 
15  IBLA  92  (Mar.  11,  1974) 


■BMHMB 


A  Bureau  of  Land  Management  decision  in  favor  of  renewal  of  a  grazing 
lease  and  the  denial  of  a  conflicting  application  will  not  be 
disturbed  where  both  applicants  are  on  a  parity  as  to  all  regulatory- 
criteria  except  historical  use  and  there  are  no  convincing  reasons 
warranting  a  change  of  the  lessee  of  35  years.   Bernard  N.  and 
Nobel  R.  Friend,  15  IBLA  119  (Mar.  20,  1974) 

An  application  by  an  adjacent  land  owner  for  a  grazing  lease  must  be 
rejected  as  to  those  lands  which  are  already  leased  for  grazing  to 
another  owner  of  contiguous  lands  whose  lease  will  not  expire  for 
more  than  a  year.   South  Park  Land  &  Livestock  Co.,  Inc.,  16  IBLA 
182  (June  28,  1974) 

A  decision  rejecting  an  application  for  a  grazing  lease  will  be 
affirmed  in  the  absence  of  a  showing  that  the  decision  is  arbitrary, 
capricious  or  inequitable.  Carl  and  Lyle  Chris tensen,  16  IBLA  207 
(July  8,  1974) 

Where  a  person,  claiming  a  preference  right  to  a  sec.  15  grazing 
lease  for  a  tract  of  public  land  of  some.  900  acres,  is  not  an  owner, 
lessee,  or  other  lawful  occupant  of  private  land  contiguous  to  the 
public  land  tract,  such  person  does  not  have  such  a  preference  right, 
even  though  he  holds,  as  a  BLM  lessee,  contiguous  public  land 
previously  leased  to  him.  Robert  D.  Liudahl  and  Greta  M.  Liudahl, 
17  IBLA  135  (Sept.  12,  1974)  " 

A  decision  of  a  District  Manager  rejecting  a  conflicting  application, 
rendered  in  compliance  with  the  standard  prescribed  by  43  CFR 
4121.2-l(d) (2) ,  will  not  be  overturned  in  the  absence  of  convincing 
reasons  that  the  award  is  not  warranted. 

To  qualify  for  a  sec.  15  grazing  lease  of  federal  lands  an  applicant 
must  be  engaged  in  the  livestock  business  at  the  time  of  his 
application.  George  T.  McDonald,  18  IBLA  159  (Dec.  19,  1974) 

The  regulations  require  that  a  qualified  applicant  for  a  sec.  15 
grazing  lease  be  engaged  in  the  livestock  business  and  have  a  need 
for  the  land.  Therefore,  unless  an  applicant  owns  livestock  for 
business  purposes,  or  is  a  recognized  livestock  operator  who 
temporarily  or  due  to  circumstances  beyond  his  control  does  not  own 
any  livestock,  he  is  not  qualified  to  be  awarded  a  lease. 
Ralph  E.  Ho Ian,  18  IBLA  432  (Feb.  14,  1975) 


The  regulations  pertaining  to  sec.  15  grazing  leases  provide  that  a 
corporation  is  a  qualified  applicant  for  a  lease  if  it  is  a 
corporation  whose  controlling  interest  is  vested  in  persons  who  are 
engaged  in  the  livestock  business.   43  CFR  4121.1-l(b).   Where  the 
corporate  applicant  itself  is  engaged  in  a  livestock  business  such  a 
showing  is  sufficient  for  the  corporation  to  meet  this  requirement 
without  the  need  for  those  holding  a  controlling  interest  in  the 
corporation  to  make  an  additional  showing  that  they  are  engaged  in  a 
livestock  operation  in  their  individual  capacities.  Defenders  of 
Wildlife,  19  IBLA  219  (Mar.  25,  1975) 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based  upon 
the  regulatory  criterion  of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee.  George  Annis,  20  IBLA  115 
(Apr.  25,  1975) 

In  order  to  qualify  as  a  preference-right  applicant  for  a  grazing 
lease  on  public  land  under  sec.  15  of  the  Taylor  Grazing  Act,  the 
applicant  must  own  or  lawfully  occupy  contiguous  private  land  the 
proper  use  of  which  requires  issuance  of  a  grazing  lease.  Use  or 
occupancy  of  contiguous  public  land  under  a  sec.  15  grazing  lease 
does  not,  by  itself,  qualify  to  establish  a  preference  right  over 
contiguous  owners  or  lawful  occupants  of  private  lands.  The  fact 
an  applicant  once  owned  contiguous  land  and  had  a  lease  for  the 
land  is  irrelevant  in  determining  his  present  preference  status. 
Ralph  0.  Lorenz,  24  IBLA  1  (Feb.  4,  1976) 

A  decision  renewing  a  sec.  15  grazing  lease  and  rejecting  a 
conflicting  application,  rendered  in  compliance  with  the  standard 
prescribed  by  43  CFR  4121.2-l(d) (2) ,  will  not  be  overturned  in  the 
absence  of  convincing  reasons  that  the  award  is  not  warranted. 

Where  conflicting  applications  have  been  filed  for  a  sec.  15  grazing 
lease  and  proper  range  management  can  be  obtained  from  either 
applicant,  and  where  both  have  an  equal  need  for  the  land,  the 
applicant  seeking  a  renewal  based  on  historical  use  generally  will 
be  favored.  Doyr  Cornelison,  24  IBLA  155  (Mar.  15,  1976) 

A  grazing  lease  Is  properly  denied  when  utilization  of  the  leased 
property  could  have  a  substantial  adverse  effect  on  the  environment 
and  the  Bureau  of  Land  Management  is  under  court  order  forbidding 
approval  of  such  activity  pending  the  preparation,  filing  and 
acceptance  of  an  environmental  impact  statement.  Robert  H.  Jones, 
James  E.  Jones,  25  IBLA  93  (June  2,  1976) 


The  regulations  do  not  require  that  a  lessee  be  given  advance  notice 
of  nonrenewal  of  a  grazing  lease,  nor  is  he  entitled  to  rely  upon 
an  asserted  assurance  that  he  could  have  the  lease  as  long  as  he 
desired. 

It  is  proper  to  reject  an  application  for  renewal  of  a  grazing  lease 
where  the  land  applied  for  is  of  such  character  that  livestock 
grazing  would  be  detrimental  to  other  uses  of  the  land  such  as 
wildlife  and  recreational  uses.   Carl  Peterson,  25  IBLA  328  (June  30, 
1976). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based  upon 
regulatory  criteria  including  historical  use  and  needs  of  the 
applicants,  and  there  are  no  convincing  reasons  warranting  a  change 
of  lessee.   Wesley  Leininger,  28  IBLA  93  (Nov.  15,  1976)  IBLA  76-532. 


18.3  GRAZING  LEASES — Apportionment  of  Land 

Where  conflicting  preference  right  applications  are  filed  for  grazing 
leases,  a  division  for  leasing  purposes  of  the  available  public  land 
by  the  district  range  manager  will  not  be  disturbed  where  it  appears 
from  a  review  of  the  factors  involved  that  the  division  is  equitable. 
Maynard  and  Mattie  Newcombe,  K.  R.  Rhiley,  A-27199  (Nov.  9,  1955). 

A  division  of  lands  for  grazing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
on  appeal  where  review  of  all  the  factors  involved  indicates  that  the 
division  was  equitable.   Albert  H.  Oldman,  Jr.,  Fred  Rutschman, 
A-27337  (July  6,  1956). 

Where  land  available  for  leasing  under  section  15  of  the  Taylor  Grazing 
Act  is  not  sufficient  to  enable  each  preference-right  applicant  to 
receive  sufficient  land  to  permit  the  proper  use  of  his  contiguous 
land,  an  apportionment  of  the  available  land  among  the  preference- 
right  applicants  must  be  made.  Hamilton  H.  Fox,  A-27258  (Aug.  14, 
1956)  63  I.D.  258. 

A  division  of  lands  for  grazing  purposes  among  preference-right 
applicants  on  an  equal  plant  of  preference  will  not  be  disturbed  on 
appeal  where  review  of  all  of  the  factors  involved  indicates  that  the 
division  is  equitable.   Paul  A.  Kropp,  Larson  Brothers,  A-27490 
(Oct.  25,  1957). 


Where  two  contending  preference-right  applicants  have  not  shown  that 
they  need  the  public  land  applied  for  in  order  to  enable  them  to 
make  proper  use  of  their  contiguous  lands,  an  award  is  to  be  made 
between  them  as  though  they  were  not  preference-right  applicants. 

As  between  contending  applicants  for  section  15  leases  who  own 
contiguous  lands,  an  award  must  be  made  to  the  one  who  has  greater 
need  of  the  public  land  to  permit  proper  use  of  his  contiguous  land. 
If  only  one  of  the  applicants  owns  adjoining  land,  an  award  must  be 
made  to  him  if  he  needs  the  public  land  for  proper  use  of  his 
contiguous  land  even  though  another  applicant  may  have  a  greater  need 
for  the  public  land.   If  none  of  the  contending  applicants  owns  con- 
tiguous land,  an  award  is  to  be  made  between  them  on  the  basis  of 
such  factors  as  their  need  for  the  land  and  proper  range  management 
practices.   Winchester  Land  and  Cattle  Company  et  al. ,  A-27546 
(Apr.  8,  1958)  65  I.D.  148. 

An  equitable  award  of  approximately  equal  proportions  of  Federal  range 
land  to  each  of  two  conflicting  preference  right  applicants  to  lease 
will  not  be  disturbed  in  the  absence  of  evidence  which  shows  that 
the  Federal  range  in  controversy  or  a  specific  portion  of  it  is 
complementary  to  the  privately  owned  or  controlled  land  of  either 
of  the  applicants.   Thomas  W.  Dixon,  Sauveur  Inchauspe,  A-28275 
(July  13,  1960). 

Where  land  available  for  leasing  under  section  15  of  the  Taylor 
Grazing  Act  is  apportioned  among  conflicting  applicants  on  the 
basis  of  their  respective  preference  rights  and  needs,  a  decision 
making  such  an  award  will  not  be  disturbed.   Hamilton  H.  Fox, 
A-28882  (May  24,  1962). 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
where  a  review  of  all  the  factors  involved  indicates  that  the  division 
is  equitable.   Abraham  Lorenz,  A-29918  (May  25,  1964). 

A  grazing  lease  is  properly  awarded  to  one  preference  right  applicant 
over  another  preference  right  applicant  on  the  basis  of  greater  need 
and  proper  range  management.  Virgil  Bau,  A-30337  (July  22,  1965). 
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Where  two  or  more  applicants  for  grazing  leases  have  equal  preference 
rights,  the  leases  should  be  awarded  on  the  basis  of  the  land  use 
pattern,  the  applicants'  equities,  their  comparative  ability  effect- 
ively to  utilize  the  range  properly,  the  amount  of  Federal  range 
necessary  to  permit  proper  use  of  the  base  land,  and  other  factors 
relevant  to  the  purposes  of  the  Taylor  Grazing  Act. 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed  where 
a  review  of  all  factors  involved  indicates  that  the  division  is 
equitable.   Camp  Creek  Cattlemen's  Association,  Charles  D.  Miller, 
Robert  E.  Miller,  A-30418  (Oct.  28,  1965). 

A  preference  right  to  a  grazing  lease  is  given  to  a  lawful  occupant 
controlling  lands  contiguous  to  Federal  lands  to  the  extent  necessary 
to  permit  proper  use  of  his  contiguous  lands,  but  if  the  applicant  fails 
to  show  that  the  Federal  lands  are  needed  for  a  use  which  complements 
the  use  of  his  lands,  and  proposes  to  use  the  lands  contrary  to  a  BLM 
range  management  improvement  plan,  he  is  not  considered  as  showing 
such  a  need  as  establishes  a  preference  right  to  the  land  and  all  of 
the  land  may  be  awarded  to  another  applicant  owning  adjoining  land 
who  shows  a  need  for  the  land  and  is  willing  to  use  it  in  accordance 
with  the  range  management-improvement  plan.   John  Conover,  Jr.  et  al., 
A-30769  (Aug.  31,  1967). 

A  division  of  lands  for  leasing  purposes  among  preference-right  applicants 
on  an  equal  plane  of  preference  will  not  be  disturbed  where  a  review 
of  all  factors  involved  indicates  that  the  division  is  equitable.   Thomas 
W.  Dixon  et  al. ,  IBLA-70-52  (Dec.  30,  1970). 

In  keeping  with  the  purposes  of  the  Taylor  Grazing  Act,  as  shown  in 
its  title,  the  award  of  lands  to  an  applicant  for  a  grazing  lease  under 
section  15  of  the  Act  and  the  rejection  of  a  conflicting  application 
for  a  renewal  grazing  lease  for  the  same  lands  will  be  reversed  where 
the  record  shows  that  both  applicants  have  equal  preference  rights  to 
lease,  similar  needs  for  the  land,  and  proper  management  of  the  leased 
range  land  will  be  obtained  from  either  applicant.   Victor  Powers  and 
Florence  Sellers,  5  IBLA  197  (Mar.  20,  1972). 

A  person  who  owns  lands  contiguous  to  public  lands,  but  who  has  leased 
all  of  his  "range  land"  in  the  county  in  question,  excluding  "the 
approximately  51  acres  comprising  the  home  place"  to  another,  under 
which  agreement  such  other  pays  to  his  lessor  $9,000  per  annum;  runs 
a  grazing  operation  on  such  lands;  utilizes  his  lessor's  livestock; 
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acquires  title  to  the  natural  increase  of  such  livestock,  is  entitled 
to  proceeds  from  the  sale  of  replaced  livestock  and  of  calves,  except 
for  the  proceeds  of  bulls,  and  pursuant  to  the  agreement  the  lessor 
divests  himself  of  the  right  of  entry  and  possession  of  the  leased 
land,  is  not  a  qualified  preference-right  claimant  since  he  is  not  a 
"lawful  occupant  of  contiguous  private  land"  within  the  ambit  of 
43  U.S.C.  §  315 (m)  (1970)  and  43  CFR  4121. 2-1 (c) (1)  (1972).   Laurence 
A.  Andren,  Appellant,  William  J.  Greenwald,  Appellee,  7  IBLA  14  (July 
24,  1972). 

A  division  of  federal  range  between  two  conflicting  equal  preference 
right  applicants  for  a  lease  will  not  be  disturbed  in  the  absence  of 
persuasive  reason  showing  the  division  was  inequitable,  and  the  record 
supports  an  award  of  a  parcel  of  land  to  a  new  grazing  lessee 
applicant  rather  than  an  applicant  for  renewal  of  an  existing  lease 
due  to  factors  of  topography,  proper  range  management,  and  history 
of  nonuse  of  the  parcel.   Douglas  V.  Livingston,  et  al.,  8  IBLA  61 
(Oct.  26,  1972). 

Where  an  award  of  public  land  embraced  in  two  conflicting  preference- 
right  applications  is  based  upon  the  factors  enunciated  in  43  CFR 
4121.2-1,  it  will  not  be  disturbed  absent  a  showing  that  the  award  is 
inequitable.   Dick  Reckmann,  et  al.,  8  IBLA  227  (Nov.  28,  1972). 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference,  made  in  accordance  with 
the  pertinent  regulation,  will  not  be  disturbed  where  a  review  of 
all  factors  involved  indicates  that  the  division  was  equitable. 
Thomas  W.  Dixon,  10  IBLA  19  (Feb.  22,  1973). 

When  a  district  manager  divides  the  available  grazing  land  between 
two  conflicting  section  15  preference-right  applicants  but  fails  to 
cite  the  reasons  listed  in  43  CFR  4121.2-l(d) (2) ,  the  division  will 
be  adopted  by  the  Board  where  it  appears  from  a  review  of  all  the 
factors  involved  that  the  decision  was  equitable  under  the  criteria 
listed  in  the  regulation.   Lynn  L.  Moedl,  10  IBLA  106  (Mar.  8,  1973). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both  appli- 
cants have  equal  preference  rights  and  the  award  was  based  upon 
regulatory  criteria  of  historical  use  and  proper  range  management 
and  there  are  no  convincing  reasons  warranting  a  change  of  the  leassee. 
John  Ringheim,  10  IBLA  270  (Apr.  13,  1973). 


Where  two  preference-right  applicants  apply  for  a  grazing  lease  for  the 
same  area  of  federal  range  land,  and  it  is  determined  that  one  of  the 
applicants,  who  held  the  land  under  a  prior  lease,  entered  into  an 
agreement  to  sublease  federal  range  land  to  a  third  party,  the  conflict 
is  properly  resolved  by  awarding  a  lease  for  the  lands  in  issue  to  the 
other  qualified  applicant.   William  J.  Greenwald  v.  Laurence  A. 
Andren,  13  IBLA  1  (Aug.  28,  1973). 

Where  two  applicants  for  grazing  leases  whose  predecessors  in  interest 
or  who  themselves  have  held  contiguous  grazing  leases  on  federal  lands 
for  many  years  submit  conflicting  applications  for  additional  portions 
of  lands  contained  in  each  of  the  other's  historical  leaseholds,  the 
division  of  the  lands  will  be  made  on  the  basis  of  historical  use 
in  the  absence  of  a  more  compelling  basis  for  a  different  division, 
and  each  applicant  will  be  awarded  the  land  contained  in  the  prior 
leases.   R.  A.  Malesich,  13  IBLA  199  (Oct.  3,  1973). 

The  granting  of  a  grazing  lease  may  be  made  subject  to  the  condition 
that  certain  of  the  lands  leased  shall  be  available  for  use  by  an 
adjoining  stockman  as  a  passageway  for  his  stock.   Joseph  T.  Kurkowski, 
15  IBLA  13  (Feb.  28,  1974). 

Where  conflicting  applications  have  been  filed  for  a  grazing  lease 
and  the  applicants  each  have  made  historical  use  of  the  lands,  the 
Bureau  of  Land  Management,  in  apportioning  the  land,  may  consider  the 
extent  to  which  the  historical  use  of  each  applicant  reflects  a 
willingness  to  effectuate  sound  range  management  practices.   Carl  and 
Lyle  Christensen,  16  IBLA  207  (July  8,  1974). 

An  Area  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both  applicants 
have  equal  preference  rights  and  the  award  was  based  upon  regulatory 
criterion  of  historical  use  and  there  are  no  convincing  reasons 
warranting  a  change  of  lessee.   Frederick  &  Nida  Gorwill,  17  IBLA  13 
(Aug.  26,  1974). 

Where  a  district  manager's  decision  divides  the  sec.  15  grazing  use 
of  a  900-acre  tract  between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference  right  claimants,  and  it 
is  found  on  appeal  that  one  of  the  applicants,  B,  is  not  so  qualified, 
the  entire  tract  is  properly  awarded  to  A,  the  preference  right 
claimant,  where  it  is  found  that  the  lands  in  issue  are  necessary 
"to  permit  the  proper  use  of  such  contiguous  lands."  43  CFR  4121.2-1 
(c).   Robert  D.  Liudahl  and  Greta  M.  Liudahl,  17  IBLA  135  (Sept.  12, 
1974). 


A  division  of  lands  for  leasing  purposes  among  preference-right  appli- 
cants on  an  equal  plane  of  preference,  made  in  accordance  with  the 
pertinent  regulation,  will  not  be  disturbed  where  a  review  of  all 
factors  involved  indicates  that  the  division  was  equitable.   Jose 
Antonio  Sanchez,  Appellant,  Thomas  M.  Pounds,  Appellee,  17  IBLA  195 
(Sept.  16,  1974). 

Where  conflicting  applications  have  been  filed  for  grazing  leases 
pursuant  to  sec.  15  of  the  Taylor  Grazing  Act,  43  U.S. C.  §  315m 
(1970),  and  where  both  applicants  have  previously  used  the  land,  in 
the  absence  of  more  compelling  factors,  the  land  will  be  awarded  to 
one  seeking  a  renewal  of  an  existing  lease  since  stability  of  that 
portion  of  the  livestock  industry  dependent  on  the  public  lands  is  one 
of  the  purposes  of  the  Taylor  Grazing  Act. 

In  determining  the  amount  of  federal  range  necessary  to  permit  proper 
use  of  base  lands,  consideration  must  be  given  to  the  criteria  set 
forth  in  43  CFR  4121.2-l(d) (2) ,  and  the  comparative  size  of  the 
adjacent  base  lands  held  by  the  conflicting  preference  right  appli- 
cants is  not  the  determinative  factor,  so  long  as  the  public  land 
is  necessary  to  the  proper  use  of  the  preference  land. 

A  division  of  lands  for  leasing  purposes  between  preference  right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
where  the  decision  is  made  in  accordance  with  the  regulatory  criteria 
and  a  review  of  all  factors  considered  indicates  that  the  decision 
of  the  District  Manager  is  correct  and  equitable.   Edward  Grady, 
18  IBLA  104  (Dec.  4,  1974). 

18.4  ASSIGNMENT 

A  grazing  lease  may  be  assigned  only  with  the  consent  of  the  signing 
officer  which  is  evidenced  by  the  issuance  of  a  new  lease  to  the 
assignee.   Carl  0.  Thomsen,  Carl  M.  Ballinger,  A-27171  (Nov.  7,  1955). 

Where  a  reduction  in  the  authorized  use  of  land  leased  pursuant  to 
sec.  15  of  the  Taylor  Grazing  Act  is  required  in  order  to  conform  to 
the  actual  grazing  capacity  of  the  land,  the  full  amount  of  that 
reduction  must  be  imposed  immediately  rather  than  gradually.  Where 
acceptance  of  the  reduction  is  made  a  condition  precedent  for  the 
approval  of  an  assignment  and  for  the  issuance  of  a  new  lease,  the 
assignee  and  prospective  lessee  will  be  held  to  have  the  same  right 
to  appeal  the  reduction  as  the  original  lessee.   Rube  W.  Evans ,  et  al . , 
26  IBLA  15  (July  7,  1976). 
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18.5  GRAZING  LEASES— Cancellations 

Where  a  desert  land  entry  is  allowed  for  part  of  the  land  included  in  a 
grazing  lease  and  the  lease  is  canceled  to  that  extent,  a  protest 
against  the  allowance  of  the  desert  land  entry  is  properly  dismissed 
where  there  is  no  showing  that  partial  cancellation  of  the  lease  will 
seriously  interfere  with  the  lesses's  grazing  operations.   Ethel  M. 
Lindstone,  A-27757  (Dec.  3,  1958). 

An  isolated  tract  of  public  land  is  properly  classified  as  suitable  for 
disposal  by  public  sale  when  sale  of  the  land  will  not  seriously 
interfere  with  grazing  operations  being  conducted  on  the  land  under 
a  grazing  lease.   James  P.  Wins low,  A-28115  (Dec.  22,  1959). 

Where  a  dependent  resurvey  of  public  lands  shows  that  the  gradual 
movement  of  a  river  has  washed  away  a  Government  lot  and  that  the 
position  once  occupied  by  the  lot  is  now  occupied  by  accretion  to 
privately  owned  land  on  the  opposite  side  of  the  river,  an  outstanding 
grazing  lease  covering  the  lot  must  be  canceled.   Soren  Jacobson, 
A-28341  (July  12,  1960). 

A  grazing  lease  will  not  bar  disposal  of  the  leased  lands  under  the  public 
land  laws,  and  the  issuance  of  a  patent  deprives  the  Department  of  all 
jurisdiction  over  the  land  so  that  where  the  leased  land  has  been 
patented  pursuant  to  the  exchange  provision  of  the  Taylor.  Grazing  Act 
(,  '        cancellation  of  the  lease  will  be  sustained  despite  the  fact  that  the 
grazing  lessee  was  not  given  direct  notice  of  the  impending  exchange, 
but  the  grazing  lessee  will  be  reimbursed  for  the  unearned  balance  of 
the  rental  paid  to  the  Bureau  of  Land  Management.   Andrew  J.  Myers, 
7  IBLA  314  (Sept.  22,  1972). 

A  grazing  lease  issued  pursuant  to  section  15  of  the  Taylor  Grazing 
Act  will  not  be  canceled  for  failure  to  make  substantial  use  of  the 
land  where  the  lessee  makes  an  adequate  showing  as  to  the  justification 
for  such  past  nonuse.   Charles  R.  Elliott,  Sr. ,  12  IBLA  241  (July  19, 
1973). 

Under  43  CFR  4125.1-1(1) (4) ,  a  preference  right  grazing  lease  will  be 
terminated  pro  tanto  upon  loss  of  control  by  the  lessee  of  non-Federal 
lands  which  have  been  recognized  as  the  basis  for  the  grazing  lease,  and 
where  lessee  has  not  applied  to  substitute  other  preference  land  which 
he  controls,  it  is  not  necessary  to  consider  whether  sec.  4125. 1-2 (a) 
could  be  construed  to  authorize  substitution.   Alan  G.  Haigh,  18  IBLA 
242  (Dec.  31,  1974). 
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A  grazing  lease  issued  pursuant  to  sec.  15  of  the  Taylor  Grazing  Act 
is  properly  canceled  where  the  lessee  has  violated  the  terms  of  the 
lease  and  the  regulations  by  subleasing  lands  within  the  area  of  the 
lease.   Coronado  Development  Corporation,  19  IBLA  71  (Feb.  26,  1975). 

Where  a  reduction  in  the  authorized  use  of  lands  subject  to  a  sec.  15 
grazing  lease  is  required  to  conform  to  the  grazing  capacity  of  such 
land  as  determined  by  a  District  Manager,  the  full  amount  of  the 
downward  adjustment  must  be  imposed  immediately. 

An  appeal  from  a  District  Manager's  decision  reducing  the  authorized 
use  of  lands  offered  under  a  sec.  15  grazing  lease  will  be  dismissed 
where  the  grazing  season  covered  by  the  term  of  the  proposed  lease 
has  expired  and  the  appellant  must  meet  a  precondition  before  any 
future  lease  issues.   The  dismissal,  however,  will  be  without 
prejudice  to  the  appellant's  submitting  evidence  to  the  District 
Manager  to  disprove  the  determination  of  the  carrying  capacity  of 
the  range,  if  he  otherwise  meets  the  precondition  for  a  lease.   John  T. 
Murtha,  19  IBLA  97  (Mar.  4,  1975). 

When  a  sec.  15  grazing  lease  is  issued  to  an  applicant  whose  brother  is 
an  employee  of  this  Department,  and  such  employee  owns  stock  in  the 
corporation  that  owns  the  contiguous  fee  land  control  over  which  the 
applicant  asserts  as  the  basis  for  his  preference  right  to  the  grazing 
lease,  such  applicant  cannot  be  granted  the  desired  grazing  lease.   Any 
such  lease  must  be  canceled  when  the  facts  are  called  to  the  Department's 
attention.   This  result  occurs  under  43  CFR  7.2  and  7.3  which  prohibit 
any  employee  from  acquiring  or  retaining  any  interest  in  the  lands  or 
resources  administered  by  the  Bureau  of  Land  Management.   The  prohibition 
extends  to  any  interest  in  land  which  in  any  manner  is  connected  with 
or  involves  the  use  of  the  grazing  resources  administered  by  the  Bureau 
of  Land  Management .   Donald  E.  and  Nancy  P.  Janson  (On  Reconsideration), 
19  IBLA  154  (Mar.  14,  1975).   82  I.D.  93. 

An  appeal  from  a  decision  canceling  a  grazing  lease  for  loss  of 
control  of  non- federal  lands  upon  which  the  lease  was  based  will  be 
dismissed  where  the  lease  was  expired  by  its  terms.   The  dismissal 
will  be  without  prejudice  to  a  new  lease  application  for  the  grazing 
lands  which  the  appellant  may  decide  to  submit.   Ralph  Rogers,  22  IBLA 
31  (Sept.  10,  1975). 

Under  the  Alaska  Grazing  Act,  43  U.S.C.  §  316  et  seq.  (1970),  issuance 
of  a  grazing  lease  appropriates  the  lands  and  segregates  them  from 
public  domain,  barring  them  from  use  and  occupancy  for  Native  allotment 
purposes  until  the  Department  takes  action  to  exclude  lands  from  lease. 
Edward  F.  Naughton,  23  IBLA  134  (Dec.  23,  1975). 
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A  grazing  lease  issued  pursuant  to  sec.  15  of  the  Taylor  Grazing  Act 
is  properly  canceled  where  the  lessee  has  violated  the  terms  of  the 
lease  and  the  regulations  by  subleasing  lands  within  the  area  of  the 
lease.   Earl  G.  and  Robert  K.  Murphy,  24  IBLA  124  (Mar.  2,  1976). 

A  grazing  lease  is  properly  canceled  because  of  the  lessees'  loss 
of  control  of  the  lands  which  were  recognized  as  the  basis  of  the 
preference  right  to  the  lease.  W.  Doyle  Wood,  Jane  L.  Wood,  25  IBLA 
261  (June  23,  1976). 

When  the  holder  of  a  grazing  lease  is  found  to  have  violated  regulations 
and  the  terms  of  his  lease  because  his  cattle  have  trespassed  on 
Federal  land,  his  lease  may  be  canceled  when  lesser  sanctions  have 
proved  to  be  of  no  effect  or  when  the  nature  of  the  violation  demands 
such  severity.   However,  a  decision  canceling  a  lease  will  be  set 
aside  where  the  District  Manager  relied  upon  alleged  trespasses  of 
which  the  lessees  had  no  notice  and  which  occurred  after  a  show  cause 
notice  had  issued,  and  the  case  will  be  remanded  for  further  proceedings. 
Bodney  Rolfe  and  Ronald  J.  Rolfe,  25  IBLA  331  (June  30,  1976)  83  I.D.  269, 

Where  a  reduction  in  the  authorized  use  of  land  leased  pursuant  to  sec. 
15  of  the  Taylor  Grazing  Act  is  required  in  order  to  conform  to  the 
actual  grazing  capacity  of  the  land,  the  full  amount  of  that  reduction 
must  be  imposed  immediately  rather  than  gradually.  Where  acceptance 
of  the  reduction  is  made  a  condition  precedent  for  the  approval  of  an 
assignment  and  for  the  issuance  of  a  new  lease,  the  assignee  and 
prospective  lessee  will  be  held  to  have  the  same  right  to  appeal  the 
reduction  as  the  original  lessee. 

While  a  determination  of  the  grazing  capacity  of  public  lands  will  not 
ordinarily  be  overturned  in  absence  of  a  clear  showing  of  error,  a 
hearing  may  be  ordered  to  resolve  conflicts  in  the  opinions  of 
different  experts  where  the  lessee  has  made  a  substantial  and  believable 
offer  of  proof  which,  if  true,  would  show  error  in  the  Bureau  of  Land 
Management ' s  determination . 

The  existence  of  a  grazing  lease  will  not  bar  the  disposal,  in  accordance 
with  the  general  authority  of  section  7  of  the  Taylor  Grazing  Act,  of 
the  leased  land  through  public  sale  as  an  isolated  tract;  and  the 
grazing  lease  may  be  canceled  in  order  to  effect  such  disposal. 

A  determination  by  the  manager  of  the  amount  of  compensation  to  be  paid 
to  a  grazing  lessee  for  his  improvements  upon  the  cancellation  of 
his  lease  will  not  be  disturbed  where  it  is  accurate  and  reasonable; 
however,  an  award  of  compensation  for  the  loss  of  grazing  use  should 
be  reexamined  where  in  fact  the  lease  has  been  allowed  to  run  for  its 
full  term  and  the  lessee  has  not  apparently  suffered  any  loss  of 
grazing  use.   Henry  Petz,  Mary  B.  Wilson,  Administratrix  of  the  Estate 
of  Frank  H.  Wilson,  A-27017  (Feb.  11,  1955)   62  I.D.  33. 
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A  grazing  lease  is  subject  to  termination  in  whole  or  in  part  because 
of  loss  of  control  by  the  lessee  of  all  or  a  part  of  any  lands  which 
were  recognized  as  the  basis  of  his  preference  right  to  the  lease. 
Carl  0.  Thomsen,  Carl  M.  Ballinger,  A-27171  (Nov.  7,  1955). 

Where  the  range  manager  has  held  a  grazing  lease  for  cancellation  on 
the  basis  of  unverified  complaints  and  without  allowing  the  lessee 
30  days  to  cure  a  default,  as  provided  in  the  lease,  it  is  proper 
to  remand  the  matter  for  further  investigation  and  procedure  in 
accordance  with  the  terms  of  the  lease.   Albert  Braach,  A-27225 
(Dec.  28,  1955). 

The  fact  that  lessees  apparently  have  no  water  available  for  stock  on 
lands  included  in  section  15  grazing  leases  and  that  the  lessees 
have  no  preference  right  to  a  lease  are  not  grounds  for  canceling 
the  leases. 

A  grazing  lease  issued  under  section  15  of  the  Taylor  Grazing  Act 
provides  for  the  reduction  of  the  leased  area  where  it  is  unreasonably 
excessive  for  the  number  of  stock  owned  by  the  lessee,  and  where 
leased  land  is  not  used  to  graze  livestock  and  the  amount  leased 
seems  excessive  for  the  number  of  stock  presumably  owned  by  the 
lessees,  the  case  will  be  remanded  to  determine  to  what  extent  the 
leased  area  may  be  excessive  and  to  reduce  it  accordingly.   Nyswonger 
Brothers,  Ebbie  Davis  and  Sam  Fancher,  A-27238  (Feb.  29,  1956). 

It  is  proper  to  cancel  a  portion  of  a  grazing  lease  where  it  appears 
that  the  land  is  suitable  for  desert  land  entry,  and  it  does  not 
appear  that  cancellation  of  the  lease  will  seriously  interfere  with 
the  lessee's  grazing  operations.   Sidney  Smith,  A-27249  (Mar.  12, 
1956). 

Before  a  grazing  lease,  issued  pursuant  to  section  15  of  the  Taylor 
Grazing  Act  can  be  canceled  to  permit  entry  of  the  land  under  the 
Desert  Land  Law,  it  must  be  shown  that  the  land  has  been  properly 
classified  for  disposition  under  that  law.   Walter  E.  Scott, 
A-27293  (June  21,  1956). 

A  portion  of  a  grazing  lease  may  properly  be  canceled  where  it  appears 
that  the  land  is  suitable  for  disposition  by  public  sale,  and  partial 
cancellation  of  the  lease  will  not  seriously  interfere  with  the 
lessee's  grazing  operations.   Gladys  M.  Walters,  A-27394  (Dec.  20, 
1956). 

A  grazing  lease  is  improperly  issued  and  is  subject  to  cancellation 
where  it  is  issued  to  one  applicant  during  the  time  that  a  conflicting 
applicant  has  a  right  to  appeal  from  the  award  to  the  former. 
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Where  land  is  included  in  a  grazing  lease  because  the  lessee  controls 
base  land  which  was  recognized  as  giving  him  a  preference  right  to 
the  leased  land,  the  lease  can  be  canceled  as  to  the  leased  land  when 
the  lessee  loses  control  over  the  base  land. 

A  valid  existing  grazing  lease  can  only  be  canceled  under  some  provision 
of  the  regulations  of  the  Department  or  the  lease  itself  and  it  is 
error  to  partially  cancel  a  lease  on  the  ground  that  some  other 
party  can  better  utilize  the  land  for  grazing  in  conjunction  with 
private  lands  he  owns  or  controls.   Joseph  Rebich  et  al.,  A-27491 
(Jan.  13,  1958). 


18.6  GRAZING  LEASES— Preference  Right  Applicants 

A  preference  right  to  a  grazing  lease  is  given  to  a  lawful  occupant 
controlling  lands  contiguous  to  Federal  lands  to  the  extent  necessary 
to  permit  proper  use  of  his  contiguous  lands,  but  if  the  applicant 
fails  to  show  that  the  Federal  lands  are  needed  for  a  use  which  complements 
the  use  of  his  lands,  and  proposes  to  use  the  lands  contrary  to  a 
BLM  range  management- improvement  plan,  he  is  not  considered  as  showing 
such  a  need  as  establishes  a  preference  right  to  the  land  and  all  of 
the  land  may  be  awarded  to  another  applicant  owning  adjoining  land 
who  shows  a  need  for  the  land  and  is  willing  to  use  it  in  accordance 
with  the  range  management -improvement  plan.   John  Conover,  Jr.  et  al. , 
A-30769  (Aug.  31,  1967). 

Where  land  is  awarded  to  one  of  two  competing  applicants  for  a  section 
15  grazing  lease  on  the  ground  that  he  is  the  only  qualified  preference 
applicant  for  the  land  and  the  other  applicant  appeals,  the  case 
becomes  moot  when  the  period  for  which  the  lease  would  have  been 
issued  expires  and  a  determination  as  to  further  leasing  must  be  made 
upon  the  conditions  then  existing.   Fred  Milliman,  A-31107  (Mar.  30, 
1970). 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed  where 
a  review  of  all  factors  involved  indicates  that  the  division  is 
equitable.   Thomas  W.  Dixon  et  al. ,  IBLA-70-52  (Dec.  30,  1970). 

In  keeping  with  the  purposes  of  the  Taylor  Grazing  Act,  as  shown  in 
its  title,  the  award  of  lands  to  an  applicant  for  a  grazing  lease 
under  section  15  of  the  Act  and  the  rejection  of  a  conflicting 
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application  for  a  renewal  grazing  lease  for  the  same  lands  will  be 
reversed  where  the  record  shows  that  both  applicants  have  equal 
preference  rights  to  lease,  similar  needs  for  the  land,  and  proper 
management  of  the  leased  range  land  will  be  obtained  from  either 
applicant.   Victor  Powers  and  Florence  Sellers,  5  IBLA  197  (Mar.  20, 
1972). 

A  person  who  owns  lands  contiguous  to  public  lands,  but  who  has  leased 
all  of  his  "range  land"  in  the  country  in  question,  excluding  "the 
approximately  51  acres  comprising  the  home  place"  to  another  under 
which  agreement  such  other  pays  to  his  lessor  $9,000  per  annum;  runs 
a  grazing  operation  on  such  lands;  utilizes  his  lessor's  livestock; 
acquires  title  to  the  natural  increase  of  such  livestock,  is  entitled 
to  proceeds  from  the  sale  of  replaced  livestock  and  of  calves,  except 
for  the  proceeds  of  bulls,  and  pursuant  to  the  agreement  the  lessor 
divests  himself  of  the  right  of  entry  and  possession  of  the  leased  land, 
is  not  a  qualified  preference-right  claimant  since  he  is  not  a 
"lawful  occupant  of  contiguous  private  land"  within  the  ambit  of 
43  U.S.C.  §  315(m)  (1970)  and  43  CFR  4121. 2-1 (c)  (1)  (1972). 

Where  grazing  privileges  for  certain  public  lands  have  been  awarded 
to  an  asserted  preference-right  claimant,  and  it  is  found  that  he 
was  not  entitled  to  such  a  preference  since  control  of  the  base 
lands  had  been  vested  by  him  in  another  under  a  contract  which  has 
expired,  the  case  will  be  remanded  for  adjudication  in  the  light  of 
the  existing  circumstances.   Laurence  A.  Andren,  Appellant,  William  J. 
Greenwald,  Appellee,  7  IBLA  14  (July  24,  1972) 

A  division  of  federal  range  between  two  conflicting  equal  preference- 
right  applicants  for  a  lease  will  not  be  disturbed  in  the  absence  of 
persuasive  reason  showing  the  division  was  inequitable,  and  the  record 
supports  an  award  of  a  parcel  of  land  to  a  new  grazing  lessee  applicant 
rather  than  an  applicant  for  renewal  of  an  existing  lease  due  to  factors 
of  topography,  proper  range  management,  and  history  of  nonuse  of  the 
parcel.  Douglas  V.  Livingston,  et  al. ,  8  IBLA  61  (Oct.  26,  1972). 

Where  an  award  of  public  land  embraced  in  two  conflicting  preference- 
right  applications  is  based  upon  the  factors  enunciated  in  43  CFR 
4121.2-1,  it  will  not  be  disturbed  absent  a  showing  that  the  award 
is  inequitable.   Rick  Reckmann,  et  al. ,  8  IBLA  227  (Nov.  28,  1972). 

A  division  of  lands  for  leasing  purposes  among  preference-right  appli- 
cants on  an  equal  plane  of  preference,  made  in  accordance  with  the 
pertinent  regulation,  will  not  be  disturbed  where  a  review  of  all 
factors  involved  indicates  that  the  division  was  equitable.   Thomas 
W.  Dixon,  10  IBLA  19  (Feb.  22,  1973). 


(  ) 


In  determining  the  amount  of  federal  range  necessary  to  permit  proper 
use  of. base  lands,  consideration  must  be  given  to  the  criteria  in 
43  CFR  4121.2-l(d) (2) ,  and  the  comparative  size  of  the  adjacent  base 
lands  held  by  the  conflicting  preference-right  applicants  is  not  the 
determinative  factor.   Lynn  L.  Moedl,  10  IBLA  106  (Mar.  8,  1973). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based 
upon  regulatory  criteria  of  historical  use  and  proper  range  management 
and  there  are  no  convincing  reasons  warranting  a  change  of  the  lessee. 
John  Ringheim,  10  IBLA  270  (Apr.  13,  1973). 

The  division  of  public  lands  among  grazing  lease  applicants  on  an 
equal  plane  of  preference  must  be  guided  by  the  requirements  of 
equity  and  the  public  interest.   Consideration  must  also  be  given  to 
the  comparative  ability  of  the  applicants  effectively  to  utilize  the 
range  under  proper  range  management  practices,  the  amount  of  Federal 
range  that  is  necessary  to  permit  proper  use  of  the  preference-right 
applicant's  base  land,  and  any  other  factors  which  are  pertinent  to  the 
purposes  of  the  Taylor  Grazing  Act. 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
on  appeal  where  a  review  of  all  the  factors  involved  indicates  that 
the  division  was  equitable,  and  the  mere  fact  that  a  former  grazing 
lessee,  who  is  also  a  present  conflicting  preference-right  applicant, 
will  probably  be  economically  disadvantaged  by  such  a  division, 
does  not  per  se   amount  to  a  failure  to  do  equity.   James  M.  Stoos, 
A-27042  (Mar.  23,  1955). 

An  award  of  a  grazing  lease  to  a  qualified  preference-right  applicant 
will  not  be  disturbed  merely  because  another  competing  preference- 
right  applicant  fears  it  may  cause  range  trouble.   Roy  H.  Unzicker, 
Ethel  L.  Zehner,  A-27070  (Mar.  23,  1955). 

Section  15  of  the  Taylor  Grazing  Act,  as  amended,  providing  that 
preference  shall  be  given  to  certain  occupants  of  contiguous  lands 
to  the  extent  necessary  to  permit  the  proper  use  of  such  contiguous 
lands  does  not  require  the  Department  to  seek  out  persons  in  the 
preferred  class  and  offer  them  grazing  leases.   It  requires  only 
that  if  such  persons  file  timely  applications  for  grazing  leases 
their  applications  shall  be  preferred  over  the  applications  of  those 
not  in  the  preferred  class.   Robert  E.  Rowe,  A-27063  (Apr.  11,  1955). 
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Where  a  preference-right  grazing  lease  application  was  rejected  because 
the  land  applied  for  was  included  in  an  existing  preference-right 
lease  issued  to  another  and  where  substantial  evidence  in  the  record 
suggests  that  the  lessee  thereunder  no  longer  occupies  or  controls  the 
base  lands  and  that  livestock  belonging  to  persons  other  than  the 
lessee  are  using  the  base  and  leased  lands,  and  the  record  contains 
a  request  for  assignment  of  lease  forms  for  a  transferee  of  the  lessee, 
the  case  will  be  remanded  for  determination  as  to  who  controls  the 
base  land,  whether  the  leased  land  is  being  used  by  livestock  not 
belonging  to  the  lessee,  whether  any  successor  or  assignee  of  the 
lessee  is  entitled  to  a  new  lease,  and  for  consideration  of  the  needs 
of  conflicting  preference-right  applicants  for  the  available  range  if 
a  new  lease  is  to  be  issued.   Carl  0.  Thomsen,  Carl  M.  Ballinger, 
A-27171  (Nov.  7,  1955). 

Quaere:     Whether  privately  owned  land  separated  from  public  land  by 
a  meandered  nonnavigable  stream  is  contiguous  to  the  public  land  so 
as  to  entitle  the  holder  of  the  private  lands  to  a  preference  right 
to  a  grazing  lease  on  the  public  land.  Maynard  and  Mattie  Newcombe, 
K.  R.  Rhiley,  A-27199  (Nov.  9,  1955). 

A  corporation  whose  claim  to  a  preference  right  to  a  lease  under 
section  15  of  the  Taylor  Grazing  Act  is  predicted  upon  the  fact 
that  members  of  the  corporation  own  or  lease  lands  contiguous  to  the 
land  applied  for  is  not  a  preference-right  claimant  unless  it  can 
show  that  it  at  least  occupies  such  contiguous  lands.   Hamilton  H. 
Fox,  A-27258  (Aug.  14,  1956).   63  I.D.  258. 

In  order  to  be  entitled  to  a  preference  right  to  a  grazing  lease 
under  section  15  of  the  Taylor  Grazing  Act,  one  need  not  be  engaged 
in  the  livestock  business  or  derive  his  principal  source  of  income 
from  raising  livestock.   However,  whether  one  is  primarily  or  exclusively 
engaged  in  the  livestock  business  is  a  factor  which  can  be  considered 
in  making  an  award  of  leases  between  two  preference-right  applicants. 

A  preference-right  applicant  for  a  lease  under  section  15  of  the 
Taylor  Grazing  Act  must  show  that  he  needs  the  public  land  applied  for 
to  enable  him  to  make  proper  use  of  his  contiguous  land;  thus  where 
an  applicant  owns  land  contiguous  to  public  land  applied  for  and 
uses  both  for  summer  grazing,  he  cannot  claim  a  preference  right  on 
the  ground  that  he  needs  the  public  land  to  complement  his  operations 
on  winter  lands  which  are  also  owned  by  him  but  which  are  not  con- 
tiguous to  the  public  land. 
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Where  two  contending  preference-right  applicants  have  not  shown  that 
they  need  the  public  land  applied  for  in  order  to  enable  them  to 
make  proper  use  of  their  contiguous  lands,  an  award  is  to  be  made 
between  them  as  though  they  were  not  preference-right  applicants. 

As  between  contending  applicants  for  section  15  leases  who  own 
contiguous  lands,  an  award  must  be  made  to  the  one  who  has  greater 
need  of  the  public  land  to  permit  proper  use  of  his  contiguous  land. 
If  only  one  of  the  applicants  owns  adjoining  land,  an  award  must  be 
made  to  him  if  he  needs  the  public  land  for  proper  use  of  his  contiguous 
land  even  though  another  applicant  may  have  a  greater  need  for  the 
public  land.   If  none  of  the  contending  applicants  owns  contiguous 
land,  an  award  is  to  be  made  between  them  on  the  basis  of  such 
factors  as  their  need  for  the  land  and  proper  range  management 
practices. 

Where  the  case  files  contain  insufficient  factual  information  upon 
which  to  make  an  award  of  public  land  between  two  contending  preference- 
right  applicants,  the  case  will  be  remanded  to  the  Bureau  of  Land 
Management  for  a  further  investigation.   Winchester  Land  and  Cattle 
Company  et  al.,  A-27546  (Apr.  8,  1958).   65  I.D.  148. 

As  between  conflicting  applicants  for  a  section  15  lease,  if  only 
one  of  the  applicants  owns  adjoining  land,  an  award  must  be  made  to 
him  if  he  needs  the  public  land  for  proper  use  of  his  contiguous 
land  even  though  the  applicant  who  does  not  own  contiguous  land  may 
have  a  greater  need  for  the  public  land. 

In  order  to  be  entitled  to  a  preference  right  to  a  grazing  lease  under 
section  15  of  the  Taylor  Grazing  Act,  one  need  not  be  engaged  in 
the  livestock  business  exclusively  or  derive  his  principal  source 
of  income  from  raising  livestock.   E.  W.  Davis,  A-29889  (Mar.  25,  1964). 

A  division  of  lands  for  leasing  purposes  among  preference-right  appli- 
cants on  an  equal  plane  of  preference  will  not  be  disturbed  where  a 
review  of  all  the  factors  involved  indicates  that  the  division  is 
equitable.  Abraham  Lorenz,  A-29918  (May  25,  1964). 

A  grazing  lease  is  properly  awarded  to  one  preference  right  applicant 
over  another  preference  right  applicant  on  the  basis  of  greater  need 
and  proper  range  management.  Virgil  Bau,  A- 30337  (July  22,  1965). 
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Where  each  of  several  competing  applicants  for  grazing  leases  under 
section  15  of  the  Taylor  Grazing  Act  controls  lands  contiguous  to  the 
lands  applied  for  which  sustain  cattle  operations  during  the  spring, 
fall  and  winter,  but  each  needs  summer  grazing  land,  all  are  properly 
held  to  have  equal  preference  rights  to  a  lease  of  public  lands  suitable 
for  summer  grazing. 

Where  two  or  more  applicants  for  grazing  leases  have  equal  preference 
rights,  the  leases  should  be  awarded  on  the  basis  of  the  land  use 
pattern,  the  applicants'  equities,  their  comparative  ability  effectively 
to  utilize  the  range  properly,  the  amount  of  Federal  range  necessary 
to  permit  proper  use  of  the  base  land,  and  other  factors  relevant  to 
the  purposes  of  the  Taylor  Grazing  Act. 

A  division  of  lands  for  leasing  purposes  among  preference-right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
where  a  review  of  all  factors  involved  indicates  that  the  division 
is  equitable.   Camp  Creek  Cattlemen's  Association,  Charles  D.  Miller, 
Robert  E.  Miller,  A-30418  (Oct.  28,  1965). 

An  applicant  for  a  renewal  of  a  section  15  grazing  lease  may  assert 
a  preference  right  under  the  exception  clause  of  that  section  based 
upon  the  ownership  and  control  of  cornering  land  even  though  more 
than  90  days  have  elapsed  since  the  land  originally  became  available 
for  leasing,  especially  where  he  or  his  predecessors  have  asserted  such 
a  right  from  the  time  when  section  15  leases  first  became  available. 
George  and  Susie  Bugas  et  al.,  A-30655  (Feb.  17,  1967).   74  I.D.  64. 

A  preference-right  applicant  for  a  grazing  lease  under  section  15  of  the 
Taylor  Grazing  Act  must  show  that  he  needs  the  land  applied  for  to 
make  proper  use  of  his  contiguous  land;  if  he  cannot  do  so  he  is  not 
entitled  to  a  preference-right  lease.   Rosita  Hills,  Ltd. ,  10  IBLA 
297  (Apr.  25,  1973). 

Where  only  one  of  two  conflicting  applicants  for  a  section  15  grazing 
lease  has  a  statutory  preference  right  to  the  lease,  historical  use 
of  the  land  is  not  relevant  to  the  apportionment  of  the  federal  range; 
demonstration  of  past  grazing  use  is  only  relevant  in  the  apportionment 
of  grazing  lands  between  two  applicants  of  equal  standing.   Harry  & 
Marjory  Grabber t,  11  IBLA  313  (June  29,  1973). 
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An  applicant  who  asserts  a  preference  to  receive  a  grazing  lease  under 
section  15  of  the  Taylor  Act  must  have  grazing  rights  in  excess  of 
50%  on  the  cornering  or  contiguous  land,  and  where  his  rights  are 
merely  permissive  and  are  subject  to  revocation  at  any  time  at  the 
will  of  the  owner(s),  no  preference  will  be  recognized.   Harry  and 
Marjory  Grabbert,  Appellants  Robert  W.  Schultz,  Appellee,  12  IBLA 
255  (July  24,  1973).   80  I.D.  531. 

Where  two  preference-right  applicants  apply  for  a  grazing  lease  for 
the  same  area  of  federal  range  land,  and  it  is  determined  that  one  of 
the  applicants,  who  held  the  land  under  a  prior  lease,  entered  into 
an  agreement  to  sublease  federal  range  land  to  a  third  party,  the 
conflict  is  properly  resolved  by  awarding  a  lease  for  the  lands  in 
issue  to  the  other  qualified  applicant.   William  J.  Greenwald  v. 
Laurence  A.  Andren,  13  IBLA  1  (Aug.  28,  1973). 

An  owner  of  lands  contiguous  to  federal  lands  is  not  a  qualified 
applicant  for  the  purposes  of  a  section  15  grazing  lease  preference 
application  when  the  nonfederal  lands,  which  are  the  basis  of  the 
preference,  have  been  leased  to  another  party  who  has  complete 
control  over  the  livestock  operation  conducted  thereon. 

As  the  regulations  pertaining  to  section  15  grazing  leases  now  provide 
that  a  qualified  applicant  is  one  who  is  in  the  livestock  business 
and  has  a  need  for  the  grazing  use  of  the  federal  land,  an  applicant 
who  owns  lands  contiguous  to  federal  land  but  fails  to  show  she  is 
in  the  livestock  business  and  needs  the  federal  land  for  grazing 
purposes  is  not  qualified,  and  her  application  is  properly  rejected 
for  that  reason.   Ruth  E.  Han,  13  IBLA  296  (Oct.  31,  1973).   80  I.D. 
698. 

Where  the  decision  of  the  Authorized  Officer  as  to  division  of  lands 
under  sec.  15  of  the  Taylor  Grazing  Act  is  based  on  topography  and 
the  record  is  silent  as  to  the  extent  of  actual  historical  use,  the 
decision  will  be  sustained  where  it  is  not  shown  to  be  inequitable. 
Donald  E.  &  Nancy  P.  Janson,  Appellants,  Cumming  Land  &  Livestock 
Corporation,  Appellee,  16  IBLA  66.  (June  25,  1974). 

An  application  by  an  adjacent  land  owner  for  a  grazing  lease  must  be 
rejected  as  to  those  lands  which  are  already  leased  for  grazing  to 
another  owner  of  contiguous  lands  whose  lease  will  not  expire  for  more 
than  a  year.   South  Park  Land  &  Livestock  Co.,  Inc.,  16  IBLA  182 
(June  28,  1974). 
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An  Area  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based 
upon  regulatory  criterion  of  historical  use  and  there  are  no 
convincing  reasons  warranting  a  change  of  lessee.   Federick  &  Nida 
Gorwill,  17  IBLA  13  (Aug.  26,  1974). 

Where  a  person,  claiming  a  preference  right  to  a  sec.  15  grazing 
lease  for  a  tract  of  public  land  of  some  900  acres,  is  not  an  owner, 
lessee,  or  other  lawful  occupant  of  private  land  contiguous  to  the 
public  land  tract,  such  person  does  not  have  such  a  preference  right, 
even  though  he  holds,  as  a  BLM  lessee,  contiguous  public  land  previously 
leased  to  him. 

Where  a  district  manager's  decision  divides  the  sec.  15  grazing  use 
of  a  900-acre  tract  between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference  right  claimants,  and 
it  is  found  on  appeal  that  one  of  the  applicants,  B,  is  not  so 
qualified,  the  entire  tract  is  properly  awarded  to  A,  the  preference 
right  claimant,  where  it  is  found  that  the  lands  in  issue  are 
necessary  "to  permit  the  proper  use  of  such  contiguous  lands." 
43  CFR  4121. 2-1 (c).   Robert  D.  Liudahl  and  Greta  M.  Liudahl,  17 
IBLA  135  (Sept.  12,  1974)1 

Where  conflicting  applications  have  been  filed  for  grazing  leases 
pursuant  to  sec.  15  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  315m 
(1970),  and  where  both  applicants  have  previously  used  the  land,  in 
the  absence  of  more  compelling  factors,  the  land  will  be  awarded  to 
one  seeking  a  renewal  of  an  existing  lease  since  stability  of  that 
portion  of  the  livestock  industry  dependent  on  the  public  lands  is  one 
of  the  purposes  of  the  Taylor  Grazing  Act. 

In  determining  the  amount  of  federal  range  necessary  to  permit 
proper  use  of  the  base  lands,  consideration  must  be  given  to  the  criteria 
set  forth  in  43  CFR  4121. 2- (d) (2) ,  and  the  comparative  size  of  the 
adjacent  base  lands  held  by  the  conflicting  preference  right  applicants 
is  not  the  determinative  factor,  so  long  as  the  public  land  is 
necessary  to  the  proper  use  of  the  preference  land. 

A  division  of  lands  for  leasing  purposes  between  preference  right 
applicants  on  an  equal  plane  of  preference  will  not  be  disturbed 
where  the  decision  is  made  in  accordance  with  the  regulatory  criteria 
and  a  review  of  all  factors  considered  indicates  that  the  decision 
of  the  District  Manager  is  correct  and  equitable.   Edward  Grady,  18 
IBLA  104  (Dec.  4,  1974). 
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The  regulations  require  that  a  qualified  applicant  for  a  sec.  15 
grazing  lease  be  engaged  in  the  livestock  business  and  have  a  need 
for  the  land.  Therefore,  unless  an  applicant  owns  livestock  for 
business  purposes,  or  is  a  recognized  livestock  operator  who  temporarily 
or  due  to  circumstances  beyond  his  control  does  not  own  any  livestock, 
he  is  not  qualified  to  be  awarded  a  lease.   Ralph  E.  Holan,  18  IBLA 
432  (Feb.  14,  1975). 

Where  a  sec.  15  grazing  lease  is  issued  to  an  applicant  whose  brother 
is  an  employee  of  this  Department,  and  such  employee  owns  stock  in 
the  corporation  that  owns  the  contiguous  fee  land,  control  over 
which  the  applicant  asserts  as  the  basis  for  his  preference  right 
to  the  grazing  lease,  such  applicant  cannot  be  granted  the  desired 
grazing  lease.  Any  such  lease  must  be  canceled  when  the  facts  are 
called  to  the  Department's  attention.   This  result  occurs  under  43 
CFR  7.2  and  7.3  which  prohibit  any  employee  from  aquiring  or  retaining 
any  interest  in  the  lands  or  resources  administered  by  the  Bureau  of 
Land  Management.   The  prohibition  extends  to  any  interest  in  land 
which  in  any  manner  is  connected  with  or  involves  the  use  of  the  grazing 
resources  administered  by  the  Bureau  of  Land  Management.   Donald  E. 
and  Nancy  P.  Janson  (On  Reconsideration),  19  IBLA  154  (Mar.  14,  1975) 
82  I.D.  93. 

Where  the  record  does  not  clearly  show  whether  either  or  both  of  two 
/  ~n         grazing  lease  applicants  are  preference  right  applicants  and  does 

not  reflect  consideration  of  all  of  the  factors  mandated  by  43  CFR  4121.2-1 
(d)(2)  for  evaluating  conflicting  grazing  lease  applications,  a 
decision  awarding  the  lease  to  one  of  the  parties  will  be  set  aside 
and  the  case  remanded  for  further  consideration.   Elmer  M.  Johnson, 
20  IBLA  111  (Apr.  25,  1975). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based  upon 
the  regulatory  criterion  of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee.   George  Annis,  20  IBLA  115 
(Apr.  25,  1975). 

The  regulations  governing  Departmental  employees'  rights  to  hold  a 
direct  or  indirect  interest  in  public  lands  must  be  construed  in 
pari  materia  with  the  regulations  governing  qualification  to  hold  a 
grazing  lease  under  sec.  15  of  the  Taylor  Grazing  Act,  43  U.S.C.  § 
315m  (1970) .  A  non-employee  may  be  disqualified  from  holding  a 
lease  by  his  business  relationship  with  an  employee  if  the  issuance 
of  the  lease  would  create  an  interest  in  public  land  proscribed  by 
regulation.  Donald  E.  and  Nancy  P.  Janson  (On  Reconsideration), 
23  IBLA  374  (Feb.  4,  1976). 


In  order  to  qualify  as  a  preference-right  applicant  for  a  grazing  lease 
on  public  land  under  sec.  15  of  the  Taylor  Grazing  Act,  the  applicant 
must  own  or  lawfully  occupy  contiguous  private  land  the  proper  use  of 
which  requires  issuance  of  a  grazing  lease.   Use  or  occupancy  of 
contiguous  public  land  under  a  sec.  15  grazing  lease  does  not,  by 
itself,  qualify  to  establish  a  preference  right  over  contiguous  owners 
or  lawful  occupants  of  private  lands.   The  fact  an  applicant  once 
owned  contiguous  land  and  had  a  lease  for  the  land  is  irrelevant  in 
determining  his  present  preference  status.   Ralph  0.  Lorenz,  24  IBLA 
1  (Feb.  4,  1976). 

18.7  GRAZING  LEASES— Renewal 

It  is  questionable  whether  the  holder  of  a  grazing  lease  containing 
a  contractual  right  of  renewal  is  entitled  to  a  renewal  of  his  lease 
as  to  all  the  land  included  in  his  previous  lease  where  he  no  longer 
needs  all  the  land  for  grazing  purposes.   G.  Phil  Kent  et  al. , 
A-27039  (Mar.  23,  1955). 

Where  a  grazing  lease,  whose  10-year  term  commenced  July  2,  1942, 
provided  that,  if  at  the  end  of  the  term  it  should  be  determined 
that  a  new  lease  should  be  granted,  the  lease  would  then  be  accorded 
a  preference  right  thereto  on  such  terms  and  for  such  duration  as 
might  be  fixed  by  the  lessor,  the  term  of  the  renewed  lease  was  not 
required  to  be  of  the  same  duration  as  that  of  the  original  lease; 
and  the  lessee  had  no  right  to  a  new  lease  of  longer  duration  than 
that  actually  fixed  by  the  lessor.  James  M.  Stoos,  A-27042  (Mar.  23, 
1955). 

After  partial  rejection  of  an  application  for  renewal  of  a  grazing 
lease  because  of  a  competing  application  filed  by  a  contiguous 
landowner,  notice  during  the  pendency  of  an  appeal  from  such  rejection 
that  the  competing  applicant  has  disposed  of  his  base  lands  requires 
that  the  appeal  be  remanded  to  the  Bureau  of  Land  Management  for 
disposition  in  accordance  with  the  altered  circumstances.   Evan  J.  Watt, 
Trustee,  et  al.,  Coyne  C.  Tibbets,  A-27775  (Dec.  23,  1958). 

A  grazing  lease  will  be  renewed  when  historical  use,  topography, 
physical  features  and  general  need  favor  the  party  who  has  held 
the  lease  rather  than  a  new  applicant.   Frank  W.  Campbell  Flying 
Horseshoe  Cattle  Company,  A-29435  (Aug.  6,  1963). 


V 


A  division  of  federal  range  between  two  conflicting  equal  preference 
right  applicants  for  a  lease  will  not  be  disturbed  in  the  absence 
of  persuasive  reason  showing  the  division  was  inequitable,  and  the 
record  supports  an  award  of  a  parcel  of  land  to  a  new  grazing  lessee 
applicant  rather  than  an  applicant  for  renewal  of  an  existing  lease 
due  to  factors  of  topography,  proper  range  management,  and  history  of 
nonuse  of  the  parcel.   Douglas  V.  Livingston,  et  al. ,  8  IBLA  61 
(Oct.  26,  1972). 

Where  the  Bureau  of  Land  Management  rejects  a  grazing  lease  renewal 
application  and  no  rational  basis  therefor  is  manifested  in  the  record, 
the  rejection  will  be  reversed  and  the  case  remands  for  further  appro- 
priate consideration.   Vern  A.  Venable,  9  IBLA  294  (Feb.  6,  1973). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based 
upon  regulatory  criteria  of  historical  use  and  proper  range  manage- 
ment and  there  are  no  convincing  reasons  warranting  a  change  of  the 
lessee.   John  Ringheim,  10  IBLA  270  (Apr.  13,  1973). 

A  Bureau  of  Land  Management  decision  in  favor  of  renewal  of  a  grazing 
lease  and  the  denial  of  a  conflicting  application  will  not  be  disturbed 
where  both  applicants  are  on  a  parity  as  to  all  regulatory  criteria 
except  historical  use  and  there  are  no  convincing  reasons  warranting 
a  change  of  the  lessee  of  35  years.   Bernard  N.  and  Nobel  R.  Friend, 
15  IBLA  119  (Mar.  20,  1974).  "" 

Where  the  decision  of  the  Authorized  Officer  as  to  division  of  lands 
under  sec.  15  of  the  Taylor  Grazing  Act  is  based  on  topography  and 
the  record  is  silent  as  to  the  extent  of  actual  historical  use,  the 
decision  will  be  sustained  where  it  is  not  shown  to  be  inequitable. 
Donald  E.  &  Nancy  P.  Janson,  Appellants,  Cumming  Land  &  Livestock 
Corporation,  Appellee,  16  IBLA  66  (June  25,  1974). 

An  Area  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based  upon 
regulatory  criterion  of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee.   Frederick  &  Nida  Gorwill, 
17  IBLA  13  (Aug.  26,  1974).  
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Where  conflicting  applications  have  been  filed  for  grazing  leases 
pursuant  to  sec.  15  of  the  Taylor  Grazing  Act,  43  U.S.C.  §  315m 
(1970),  and  where  both  applicants  have  previously  used  the  land, 
in  the  absence  of  more  compelling  factors,  the  land  will  be  awarded 
to  one  seeking  a  renewal  of  an  existing  lease  since  stability  of  that 
portion  of  the  livestock  industry  dependent  on  the  public  lands  is 
one  of  the  purposes  of  the  Taylor  Grazing  Act.   Edward  Grady,  18  IBLA 
104  (Dec.  4,  1974). 

A  decision  renewing  a  grazing  lease  and  rejecting  a  conflicting 
application,  rendered  in  compliance  with  the  standard  prescribed 
by  43  CFR  4121.2-1 (d) (2) ,  will  not  be  overturned  in  the  absence  of 
convincing  reasons  that  the  award  is  not  warranted.   George  T. 
McDonald,  18  IBLA  159  (Dec.  19,  1974). 

A  District  Manager's  renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  lease  application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and  the  award  was  based  upoii 
the  regulatory  criterion  of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee.   George  Annis,  20  IBLA  115 
(Apr.  25,  1975). 

A  decision  renewing  a  sec.  15  grazing  lease  and  rejecting  a  conflicting 
application,  rendered  in  compliance  with  the  standard  prescribed  by 
43  CFR  4121. 2-1 (d)(2),  will  not  be  overturned  in  the  absence  of 
convincing  reasons  that  the  award  is  not  warranted.  Doyr  Cornelison, 
24  IBLA  155  (Mar.  15,  1976). 

A  grazing  lease  is  properly  denied  when  utilization  of  the  leased 
property  could  have  a  substantial  adverse  effect  on  the  environment 
and  the  Bureau  of  Land  Management  is  under  court  order  forbidding 
approval  of  such  activity  pending  the  preparation,  filing  and  accept- 
ance of  an  environmental  impact  statement.   Robert  H.  Jones,  James 
E.  Jones,  25  IBLA  93  (June  2,  1976). 

The  regulations  do  not  require  that  a  lessee  be  given  advance  notice 
of  nonrenewal  of  a  grazing  lease,  nor  is  he  entitled  to  rely  upon 
an  asserted  assurance  that  he  could  have  the  lease  as  long  as  he 
desired. 

It  is  proper  to  reject  an  application  for  renewal  of  a  grazing  lease 
where  the  land  applied  for  is  of  such  character  that  livestock  grazing 
would  be  detrimental  to  other  uses  of  the  land  such  as  wildlife  and 
recreational  uses.   Carl  Peterson,  25  IBLA  328  (June  30,  1976). 
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Where  a  reduction  in  the  authorized  use  of  land  leased  pursuant  to 
sec.  15  of  the  Taylor  Grazing  Act  is  required  in  order  to  conform 
to  the  actual  grazing  capacity  of  the  land,  the  full  amount  of  that 
reduction  must  be  imposed  immediately  rather  than  gradually.  Where 
acceptance  of  the  reduction  is  made  a  condition  precedent  for  the 
approval  of  an  assignment  and  for  the  issuance  of  a  new  lease,  the 
assignee  and  prospective  lessee  will  be  held  to  have  the  same  right 
to  appeal  the  reduction  as  the  original  lessee.   Rube  W.  Evans,  et  al., 
26  IBLA  15  (July  7,  1976). 

Where  a  District  Manager  renews  a  grazing  lease  and  denies  a  conflicting 
application,  he  may  require  as  a  condition  to  continuance  of  the  lease 
that  the  applicant  for  the  lease  renewal  fence  that  portion  of  National 
Resource  Lands  adjacent  to  land  leased  by  the  conflicting  applicant, 
in  order  to  prevent  trespass  of  the  livestock  belonging  to  the  appli- 
cant for  the  lease  renewal.  Wesley  Leininger,  28  IBLA  93  (Nov.  15, 
1976). 
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